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‘ ALIENATION. 


§ 172. Fire.—Sale of Insured Property— Notice given by Ven- 
dee sufficient.—In 1857. G. B. Forney took a policy of insurance 
on his house for $3,000 ; in 1858 this was voluntarily reduced to 
$2,000 by a memorandum on the face of the policy. G. B. 
Forney died October, 1869. On January 8th, 1870, the house 
was sold under order of the Orphans’ Court, to Hiram G. Dis- 
singer, which sale was confirmed in the March court following. 
On January 17th, 1870, Dissinger sold his interest in the pro- 
perty to Henry G. Graybill. On February 7th, 1870, the house 
was destroyed by fire, and Graybill as owner gave notice to the 
. fire insurance company. The charter of the company provided 
that when any property was sold or aliened, the policy should be 
void, and should be surrendered to be cancelled, unless notice be 
given to the secretary within thirty days of the sale. Held, that by 
: the sale of the premises insured under the proceedings of the Or- 
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phans’ Court, there was no such alienation before confirmation as 
avoided the policy, and the loss having occurred between the 
sale and the confirmation, the legal title was then in the hands 
of Forney, and the action on the policy was rightly brought in 
the name of the administrator to the use of the vendee. 

Insurance Co. vs. Updegraff, 9 Harris, 518; Reid vs. Lukens, 8 Wright, 
200; Hill vs. Cumberland Valley Mut. Protection Co., 9 P. F. Smith, 474. 
Held, that the vendee had sufficient interest to entitle him to 
give notice to the company. His personal representative, suc- 
ceeding to his legal right as covenanted, is a trustee for the 
heirs or the vendee, and either the trustee or \cestuy que trust 
sufficiently represents the party for that purpose. 


Farmers’ Mutual Insurance Co. vs. Forney, adm’r.* 
Rep’d Jour’! p. 828. 


CONSIDERATION. 


§ 173. Lire.—Premium Full Consideration for Insurance.— 
Held, that the risk which is run by the company is a /ull, meritor- 
ious and solid consideration for the premiums already received. 

Wells vs. Smith, 2 ed., V. C. Rep., 78; 7 Paige, 22; Crippin vs. Her- 
mance, 9 Paige, 211; Benedict vs. Lynch, 1 Johns. Ch., 370; 1 Sim. & Stu., 


598, note 2; Wiswall vs. McGruan, 1 Hoff. Ch., 189 ; Gates vs. Geen, 4 
Paige, 355 ; Hazephel vs. Baker, 18 Vesey, 116. 


Tait et al. vs. New York Life Ins. Co, 
See Ins. Law Jour'l, 863. 


CONTRACT OF INSURANCE. 


§ 174. Lire.—Contract of Insurance discharged by War.— 
Held, that a contract is discharged, the performance of which be- 
comes illegal by matter subsequent, is applicable to policies of 
insurance. 


Woods vs. Wilder, 43 N. Y., 167 ; Furtado vs. Rodgers, 3 B. & P:, 191; 
Brewster vs. Kitchell, 1 Salk, 198 ; Suthers vs. Com. Ins. Co., 2 Bush., 
298, 2 Parsons on Cont., 674; Presbyterian Church vs. N. Y., 5 Cow., 538; 
Bennett vs. Woolfolk, 15 Geo., 213, 1 Parsons, Adm’lty and Shipping, 
329 ; Gray vs. Simms, 3 Wash. C. C., 276; Oldin vs. Insurance Co., of 
Penn., 2nd ibid., 321, 322; Hanger vs. Abbott, 9 Wall., 532,90 Eng. C. 
Law, 7 62S. C.; Exposito vs. Burden, 7 Ellis & Black., 2 B., 763; Bliss on 


* Decision rendered July 2nd, 1873, 





1873] Description. 803 


Life Insurance, p. 644; Opinion of Judge Christian, Warwick vs. Man- 
hattan Life Ins. Co., 20 Grattan, 614; Dillard vs. Manhattan, 44 Georgia, 
p. 119. 


Tait et al, vs. New York Life Ins. Co. 


DESCRIPTION. 


§ 175. Fime—Liability of Agent—False Statement.—The ap- 
pellant issued a policy to the insured upon his house, described 
as a brick building. At the time of the insurance, on account 
of the settling of the foundations, a portion of one of the walls 
had been removed and replaced by a temporary wooden substi- 
tute. One of the conditions of the contract—not a warranty— 
was that any misstatement in the description of the property 
should vitiate the policy. It was claimed that the court erred in 
refusing to instruct that the change was material, and in leaving 
it to the jury to find whether the condition of the building result- 
ing from the change was material. Held, that the description 
was inserted not by way of warranty, but to identify the prem- 
ises. Held, that if the plaintiff told Harvey, the agent, of the 
wooden studding in the wall, and if that amounted to telling 
him that it was a wooden building, Harvey should hare so de- 
scribed it in the policy. The company was responsible for his 
omissions, and cannot avoid liability by reason of any discrep- 
ancy between any facts as disclosed to him, and his prosecution 
of them in the papers. It cannot saddle the blunder of its own 
agents on the plaintiff, and thus take advantage of its own 
wrong. 

May vs. Buckeye, etc., 25 Wis., 291; 4 R. I., 141; 3 Keyes, 91; 50 

Penn., 331 ; 40 N. H., 333-375 ; 29 Conn., 10 ; 50 Iil., 111. 
Held, that in order to make a forfeiture under the subdivision 
relating to the value of the property insured, the false state- 
ment must be willfully made with respect to a ‘material matter, 
and with purpose to deceive the insurer. 

Marvin vs. Great Republic, etc., 35 Mo., 148; 14 Md., 295; 2 Ohio St., 
476 ; 32 N. Y., 441; 20 Grattan, 312. 

Gerhauser vs. North British and Mer. Ins. Co. 

Rep’d Jour’l p. 743. 


* Decision rendered October, 1871. 
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EVIDENCE. 


§ 176. Fire.—Absent Witness.—Held, that the rule that the 
testimony of a deceased witness given on a former trial of the 
same cause may be proved as secondary evidence, does not ap- 
ply to the case of a witness absent from the State. 

17 Ill., 427; 5 Rand., (Va.,) 708; 14 Mass., 234; 2 Blackford, (Ind.,) 
808; 4 S. & R., 204; 1 Nott & McCord, 409. 

Gerhauser vs. North British and Mer. Ins. Co. 


—§ 175. 


§ 177. Fire.—Opinion of Witnesses.—Held, that the evidence 
of witnesses whether the keeping of fireworks was a part of the 
regular business of German jobbers and importers, being a 
matter of opinion, could not be received, the material point be- 
ing whether this class of persons really did keep fireworks for 
sale. : 

1 Phillips on Ins., 32112 ; 1 Greenleaf on Evidence, 3 440. 

Steinbach vs. Lafayette F. Ins. Co.* 

Rep’d Jour’l p. 815. 


FIREWORKS. 


§ 178. Fire.—Fire-crackers and Fireworks—Hazardous Arti- 
cles.—The store and stock of fancy goods, toys, etc., of a Ger- 
man jobber and importer was insured against fire, and special 
provision to keep fire-crackers for sale was written in the policy. 
The keeping of other goods of a hazardous or extra hazardous 
nature forfeited the policy. The respondent kept fireworks for 
sale, and the fire was caused by their accidental ignition. Held, 
that the fact that fire-crackers were specially provided for in the 
policy affords a very strong presumption against the keeping 
of fireworks unless included in the written words “in the line 
of the business.” Held, that if any hazardous or extra hazard- 
ous article enters into and forms a part of the line of business 
of the insured, then such article is specially provided for in the 
policy. Held, that the insurers are bound to know the nature 


* Decision rendered June Term, 1873. 
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and kind of articles belonging to the business of the risks 
they insure, and a specification of the business is sufficient 
for all the articles belonging to it, even though some of the 
articles are hazardous or extra hazardous. 

Harper vs. Albany M. Ins. Co., 17 N. Y., 194; Harper vs. New York 
City Ins. Co., 22 N. Y., 441. 

Steinbach vs. Lafayette F. Ins. Co. 


INSTRUCTION TO JURY. 


§ 179. Fimr.—WMisleading the Jury.—Held, where an instruc- 
was modified by passing through the words rejected one stroke 
of the pen, that if there was fear that the jury might be misled, 
the attention of the jury should have been called to the fact, 
and a specific exception taken in case of refusal to allow the in- 
struction to be rewritten or the rejected word to be obliterated. 

36 Ill, 212 ; 36 Mo., 162; 14 Iowa, 270; 41 Penn., 242; 15 Texas, 400; 

42 Maine, 564; 30 Miss, 120; 11 Md, 451; 8 Blackford, 98; 3 Dana, 
Ky., 36; 1 Black., (U. S.,) 537. 
Held, that in civil cases the point of the exception must be par- 
ticularly stated; and where the whole charge correctly states 
the law as requested, a party cannot assign for error any mere 
ambiguity in the instructions, or that they were calculated to 
mislead—no erroneous proposition of law being asserted—un- 
less he ask an explanation of them to the jury at the time they 
are given. 

35 Ala., 653; 23 DL, 380; 23 How., (U. S.,) 189; 20 Texas, 226; 28 
Ala., 641; 10 Ind., 90; 9 Ala., 63; 19 N. H., 377; 5 Met., (Mass.,) 151; 
19 Pick, 311. 

Gerhauser vs. North British and Mer. Ins. Co. 


LOSS. 


§ 180. Fire.—Payment of Three Fourths of Value of Prop- 
erty—The company intended to adopt the principle that eve- 
ry member insured should stand his own insurer to the extent 
of one fourth of any loss which should occur. The by-laws pro- 
hibited more than three fourths of the actual cash value of any 
building being insured, but in case of a partial loss the insured 
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might claim the whole amount, provided it did not exceed the 
sum insured. To remedy this the directors passed a resolution 
that only three fourths of any actual loss should be paid. 
Held, that in the agreement that “in case any loss should occur 
to our respective properties by fire, we will only claim and re- 
ceive three fourths of the amount of the actual loss, provided 
three fourths of the amount as aforesaid does not amount to 
more than three fourths of the sum insured,” the insertion of 
the proviso was unwarranted by the resolutions, and is not lim- 
ited in case of a total loss to three fourths of the amount in- 
sured. The agreement was not to apply when three fourths 
of the actual loss should exceed three fourths of the sum in- 
sured, and in case of a total loss the insured is entitled to re- 
ceive the whole amount of his insurance, which is three fourths 
of the actual cash value, and is not limited to three fourths of 
the amount; of the policy. 


Farmers’ Mutual Ins. Co. vs. Forney, adm’r. 


MANUFACTURES. 


§ 181. Fme.—Process of Manufacture-—The respondents oc- 
cupied a part of the premises for storage purposes under a 
lease, containing a provision against the use of the building for 
extra hazardous purposes. A part of the premises were sub- 
sequently leased for the purpose of finishing chairs, for which 
various inflammable substances were used, and the fire was oc- 
casioned by the use of an alcohol lamp in this business. Held, 
that in the first class of hazards, no process of manufacture or 
completion of any article was contemplated, and that it had re- 
ference to articles in a finished state. Held, that there was an 
important difference between the risk of insuring against fire 
any article completed and finished, and the same article under- 
going the process of completion. 

Pindar vs. The Continental Ins. Co. of N. Y., 364; Lee vs. Howard Ins. 
Co., 3 Troy, 592; Mucomber vs. the same, 7 ib., 257; Whitmarsh vs. Char- 
ter Oak Ins. Co., 2 Allen, 581; Richards vs. The Protection Ins. Co., 30 
Maine, 373. 

, Appleby et al. vs. Astor Fire Ins. Co.* 
' Rep’d Jour’l p. 783. 


* Decision rendered June Term, 1873. 
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PREMIUM. 


§ 182. Lire.— Payment of—Construction of Policy—Averment 
of Warranty—Agent and Renewal Receipt.—The policy provided 
that premiums should be paid annually on the 5th day of March. 
A notice indorsed on the policy and made part of the contract, 
after stating that the premiums were always due on the days sti- 
pulated in the policy, added, “ except that thirty days’ grace are 
allowed as within provided,” followed by this paragraph: “ No 
premium will be received by the company continuing any risk af- 
ter the day named in the policy for the payment of such premi- 
um, unless the insured is in perfect health, and the risk continued 
at the entire option of the company, and no payment of premi- 
um is binding on the company unless the same is acknowledged by 
a printed receipt signed by the president or secretary or actuary 
of the company. Agents are not authorized to bind the compa- 
ny by the issue of policies or permits, or give receipis for renew- 
_ al of premiums, neither are they authorized to waive forfeiture, or 
-make, alter or discharge contracts.” The insured was agent of 
the company. On the 3rd of April, 1871, he was taken sick and 
continued to grow worse until the 7th of April, when he died. On 
the 5th of April he handed his wife several packages, saying they 
were to be sent off by express the next morning. Among these 
was a package bearing date of April 3rd, and containing 
$100.00 to pay the renewal premium upon his policy. This 
package was not sent to the general agent until the 10th of 
April, on which day it was received by him. Held, that “ the 
conditions annexed to a personal contract, like a policy of insur- 
ance, must be performed according to the terms used, and the ap- 
parent interest of the parties, and are not satisfied by a perform- 
ance cy pres.” 

8 Steph., N. P., 2,072. 
Held, also, that “ every warranty in the policy is a condition pre- 
cedent, and the assured must aver and prove performance of it.” 
Held, also, that the liability of the company depended upon the 
death of the assured during the continuance of the risk. The 
policy expired on the 5th of March, 1871, and the risk could be 
extended beyond that time only at the option of the company. 
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The days of grace terminated on the 4th of April. Had the as- 
sured died on the 3rd of April, and the amount of premiums 
been tendered on that day, the company would not have been 
bound to have received it. Held, also, that the deceased could 
not, as agent of the company, have given a binding renewal re- 
ceipt to a third person under his own hand, and much less could 
he have renewed his own policy by a payment to himself. 

Donnald et al. vs. The Piedmont and Arlington Life Ins, Co.* 

Rep’d Jour’l p. 738. 8.0.9. 0. 


§ 183. Lire—Payment on the Day agreed is a Condition Pre- 
cedent.—Held, that the payment of the premium on the day 
agreed is a condition precedent, and that the policy became void 
for the non-performance of these conditions. Held, also, that 
impossibility of performance, growing out of unanticipated exi- 
gencies, constitutes no exception to its operation. 


Bliss on Life Insurance, pp. 253-274 ; Roberts vs. N. E. Mut. Ins. Co., 
1 Disney, 385; Bergson vs. Builders Ins. Co., 38 Cal., 541; Norton vs. In- 
surance Co., 36 Conn.; Sheridan vs. Phoenix Ins. Co., 8 House of Lords, 
745 ; Catoir vs. American Life Ins. Co., 4 Vroom, N. J., 487; Want vs. 
Blunt, 12 East., 183. 


Held, that the incidents of the war, which rendered the payment 
of premiums difficult or impossible, did not constitute an excuse 
for which subsequent tender authorizes a recovery. Held, also, 
that there is a difference between protecting a defendant from an 
action for damages, and authorizing him to recover against ano- 
ther, where in like circumstances he has failed to perform a con- 
dition precedent on which his right of action depended, and that 
this distinction is increased where the condition is optional and 
the damages are dependent upon some act to be performed at the 
election of the plaintiff, as the payment of premiums on a life 
policy. Held, also, that no degree of hardship will satisfy the 
rule that the act of God rendering the performance impossible is 
a defense, and in no case is impossibility an excuse if it refer 
solely to the personal disability of the promisor, there being no 
natural impossibility in the thing. 

2 Parsons on Cont., 672; ibid., 459; Thompson vs. Dudley, 25 N. Y., 
(11 Smith,) 272 ; School District vs. Daneby, 25 Conn., 530; Trnstees vs. 


* Decision rendered April Term, 1873, 
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Bennett, 3 Dutcher, (N. J.,) 514; Adams vs. Nichols, 19 Pick., 275 ; Der- 
wort vs. Jones, 2 Wall., 1; Bullock vs. Demmit, 6 T. R., 650 ; Brecknock 
Co. vs. Pritchard, ibid., 750 ; Beebe vs. Johnson, 19 Wendell, 500; Beale 
vs. Thompson, 3 B. & P., 420 ;. Chitty on Cont., 734; 8 T. R., 259; Ang. 
on Carriers, 294; 3 Burrows, 1637; 4 Wheat., 204; Co. Lit., 206, b.; 
Shep. Touch, 164; Harmony vs. Brigham, 12 N. Y., 99; Oakley vs. Min- 
turn, 11 N. Y., 25. 


Tait et al. vs. New York Life Ins. Co. ‘is 


PREMIUM RATES. 


§ 184. Fire.—Premium Rates no Criterion of Risk.—Held, 
that the rate of premium has no bearing on the kind of risk, 
the sole question being whether, haviag insured the plaintiffs 
business, fireworks were not covered as a part of it. 

Steinbach vs. Lafayette F. Ins. Co. 


PUBLIC ENEMIES. 


§ 185. Lire.—Contract of Insurance abrogated by War.—The 
policy of life insurance was issued some years before the war, 
and the premiums paid to 1862, when the agency in the insur- 
gent States ceased by reason of the war. A tender was after- 
ward made in due time to the former agent, of all sums due be- 
fore the death of the insured, which was in that year. The ten- 
der was refused and the officers of the company had no know- 
ledge of the tender until after the death of the insured. Held, 
that the contract of insurance was abrogated the moment that 
the insured and insurer became public enemies ; that it was sim- 
ply impossible to keep the policy in force without constant in- 
tercommunication between the lines, and that it would be an act 
of great injustice to the loyal members of the company to in- 
trust the collection of premiums to a public enemy. Held, that 
in case of ordinary debts the obligation is full before the war, 
but on a policy of insurance a new value is created by the 
very acts of public enemies. Held, that a policy of insurance 
in force on the life or property of a public enemy is a pres 
ent capital in his hands. 

Tait et al. vs. New York Life Ins. Oo, 
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RELIEF. 


§ 186. Lirz.—Dependent on Performance of Conditions.—Held, 
that in this case all idea of relief from a penalty to secure payment 
of the premium is totally excluded, where an affirmative right to 
relief is claimed, and no obligation existed to perform the condi- 
tions, i. e., the payment of premiums, upon which alone the con- 
tract accorded such right. 

Robert vs. New Eng. Life Ins. Co., 1 Disney, 355; Easton vs. Canal Co., 
13 Ohio, 79 ; Eagan vs. Mutual Ins. Co., of Albany, 5 Denio, 326 ; Bea- 
dle vs. Chenango County Ins. Co., 3 Hill, 161 ; Jennings vs. ibid., 2 De- 
nio, 75 ; Davis vs. Thomas, 1 Russ & Myl., 506. 

Held, that the agreements in this case are said to be unilateral, 
the company having no power to force their continuance, and 
this is conclusive against relief. 

Tait et al. vs. New York Life Ins. Co. 


REPRESENTATION. 


§ 187. Fire.—Representations and Warranty—Material to Risk 
—Held, that the contracting parties can decide for themselves, 
and beforehand, what facts and representations shall be deemed 
material. This they may do by converting the representations 
into a warranty, or they can agree as to its materiality without 
putting it on the same footing as a warranty. Held, that a war- 
ranty, like a covenant, fixing and liquidating the quantum of da- 
mages, will not be created nor extended by construction or im- 
plication. For like reasons the intention of the parties as to 
the materiality of the answer or representation should be clearly 
manifested, and in case of doubt is to be resolved in favor of 
the insured. Held, that in actions on policies of insurance a re- 
covery may be presented by proof of verbal representations, 
which, though undesigned, are material to the risk. 

. Gerhauser vs. North British and Mer. Ins. Co. 


STOCKHOLDER’S NOTE. 


§ 188. Fire.— 7 reasurer—Set-off—Bankruptcy.-The compa- 
ny became insolvent on account of losses at the great Chicago 
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fire, and was afterward put in bankruptcy by its creditors. The 
plaintiff was one of the original subscribers to the capital stock 
of the company. A part only of the amount subscribed had 
been paid, and for the remainder he had given his promissory 
notes, which were unpaid at the time of the decree in bankrupt- 
cy. The plaintiff was also at the time of the fire the treasurer 
of the company, and had a large amount of the company’s funds 
in his hands, which he claimed to have borrowed of the company. 
He had also sustained losses to a large amount by the same fire, 
for which the company was liable under policies it had issued, 
and claimed that the amount due under the policies should be set 
off against the amounts due the company. Held, that “if the 
debt due from the plaintiff were an ordinary debt, then, as we 
have already decided in the case of Drake vs. Rollo, assignee, 
the set-off would be allowed, although the result would be to pay 
the plaintiff his claim against the company in preference to 
other creditors.” Held, also, that “the plaintiff has not the 
right in equity to set off his losses on the policies against his 
liabilities for the payment of the stock of the company. We 
think that the obligation of every person who subscribes and 
owes for stock in such a company as this, is, in case of its insol- 
vency, to pay what he owes for the benefit of the creditors.” 
Held, also, that “it is very clear that whatever may have been 
the view of the plaintiff, the directors and the company did not 
regard the plaintiff as the mere borrower of the funds in his 
hands, and before a set-off would be admissible as between the 
company and its treasurer, in case of the insolvency or bankrupt- 
cy of the former, there ought to be satisfactory evidence that he, 
as to the money, had taken the position of an outside party ; in 
other words, that he had, as to the money, ceased to be the trea- 
surer of the company.” 
Scammon vs. Kimball, assignee.* 
Rep’d Jour’l, p. 755. U.S. 0. ©., N. Dist, Inte 


TIME. 


§ 189. Lire.—Time Essence of a Contract in Life Insurance. 
—AHeld, that time is always deemed of the essence of the con- 


* Decision rendered September, 1873. 
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tract where the subject varies in value, or the interests of the 
plaintiff are subject to change. There are many circumstances 
which may produce an abandonment of the policy, and this con- 
tingeacy must materially affect its interpretation, and the stand- 
ing in a court of equity of those who seek a recovery where pre- 
miums have not been paid. 


Mutual Benefit Life Ins. Co. vs. Reese, 1 Bigelow R., 83; Howell vs. 
Knickerbocker Life Ins. Co., 3 Rob., 232; Robert vs. New England Mut. 
Life Ins. Co., 1 Bigelow R., 634; Catoir vs. Am. Life Ins. Co., 4 Crom., 
N. J., 487; O’Reilly vs. Mut. Life Ins. Co., of N. Y., Superior Court, Nov. 
22, 1868 ; Koelgis vs. Guardian Mut. Life Ins, Co., 2 Lansing, 480. 


Tait et al. vs. New York Life Ins. Co. 
—§ 173. 


TITLE. 


§ 190. Fime.—Change of—Construction of Policy—Contract 
of Insurance.—-The policy contained a provision that “if the 
property be sold or transferred, or any change take place in the 
title or possession, whether by legal process or judicial decree, 
or voluntary transfer or conveyance, without the consent of the 
company indorsed thereon, the policy shall be void.” The prop- 
erty was sold for $8,000, the purchaser giving a mortgage back 
for $7,000, which was unpaid at the time of the loss. Held, 
that “ contracts of insurance are construed so as to give effect to 
the intent of the parties as indicated by the language employed. 
They do not in any respect differ from other written instruments, 
but are interpreted by the same rules, and one cardinal rule of in- 
terpretation requires that words and phrases in contracts, as well 
as in statates and other written instruments, shall be taken in 
their ordinary popular sense, unless they appear to have been 
used in a different sense.” 

Springfield F. and M. Ins. Co. vs. Allen, 43 N. Y. 389.* 

Held, also, that “ the insurers and insured may agree upon the 
terms of the contract and make its validity or continuance de- 
pend upon any terms and conditions, lawful in themselves, which 
they may deem reasonable or proper, and whether reasonable 
or unreasonable, is for them, not for the courts, to determine.” 


* 1 Ins. Law Jour’, 57. 
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Held, further, that “the title of the insured to the property at 
risk, and the measure and extent of his interest, is, in the na- 
ture of things, a material subject of inquiry in the making of the 
contract.” “The insurers certainly had the right to treat any 
change or alteration, either of title or possession, as material, and 
provide that such alteration or change should avoid the policy ; and 
if the assured assented to the contract with this condition and lim- 
itation, effect must be given to the condition according to its 
terms.” 

Davenport vs. New England Ins. Co., 6 Cush., 340; Edwards vs. Mutu- 
al Safety F. Ins. Co., 1 Allen, 311. 

Savage, trustee, etc.. vs. The Howard Ins. Co.* 

Rep’d Jour’l p. 769. Zia 


§ 191. Fyre.—Change of —Insurable Interest of Trustee—Con- 
struction—* Property.”—The policies were issued by the de- 
fendants to the “ heirs and representatives of Andrew Kirk, de- 
ceased,” upon a grist mill. Each policy provided that “if the 
property be sold or transferred, or any change takes place in ti- 
tle or possession, whether by legal process or judicial decree, or 
voluntary transfer or conveyance, without the consent of the 
company indorsed thereon, the policy shall be void.” The ex- 
ecutrix afterward sold the property, without assigning the pol- 
icies of insurance, and without the consent of the companies, 
for $8,000, receiving back a mortgage for $7,000, which was un- 
paid at the time of the loss. The purchaser was in possession 
of the property at the time of the insurance, under a lease 
from the executrix, and continued in possession until the time 
of the fire by which the property was destroyed. The plain- 
tiff was trustee and administrator with the will annexed, under 
which lie had authority to insure, sell and convey the property. 
Ald, that the plaintiff “held the title in trust for the heirs of 
the decedent, and is entitled to the benefit of the policy in 
trust for the beneficiaries under the will, although he is not 
specifically named.” 


Clinton vs. Hope Ins. Co., 45 N. Y., 454 ;+ Herkimer vs. Rice, 27 ib., 
163. 


* Decision rendered May 3rd, 1873. 
+ 1 Ins. Law Jour’l, 436. 
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eld, also, that “ the word ‘ property ’ was used here for the cor- 
pus of the thing insured as distinguished from the interest of the 
insured in it—the thing owned, and which was capable of being 
sold or transferred, and of which possession could be had. The 
word was used as it is in the division of property into real and 
personal, to indicate the thing itself and not the estate or inter- 
est in it.” Held, also, that “it cannot be said that a conveyance 
of the fee and the taking back a mortgage for the purchase mo- 
ney is not as well a sale and transfer as a change of title. It 
is sufficient to put an end to the policy that there has been a 
change in the title, and no one can say that a conveyance of the 
fee and substituting the interest of a mortgagee in the insured is 
not a substantial change in the title.” 


Tittemore vs. Vermont Mut. F. Ins. Co., 20 Vt., 546; Abbott vs. Hamp- 
den Mut. F. Ins. Co., 30 Me., 414; Orrell vs. Hampden F. Ins. Co., 13 
Gray, 431 ; Springfield F. and M. Ins, Co. vs, Allen, 43 N. Y., 389 ;* Ed- 
wards vs. Mutual Safety F. Ins. Co., 1 Allen, 311. 


Savage, trustee, etc., vs. The Howard Ins. Co, 


WAR. 


§ 192. Lire.—-Efects of War on Executory Contracts.—Held 
that the opinion of Kent, Chancellor, in Griswold vs. Washing- 
ton, 16 Johns., 438, that all agreements made during war, and 
the continued execution of those which are executory, made be- 
fore, are unlawful, is hereby reaffirmed, and that this principle is 
directly applicable to the abrogation of an agency for the mak- 
ing, renewal, or continued execution of contracts, and all sharing 
of or guaranteeing against loss. 

Grotius, Lib. iii., ch. 22; Puffendorf, Lib. viii., ch. 7, 3 14; Vattel, b. 3, 
ce. 16, 3 264; Le Guidon, ch. 2, 2 5; Cleirac, p. 197; Ex parte Boussma- 
ker, 13 Vesey, 71; Brown vs. United States, 8 Cranch, 110; The Julia, 
8 Crauch, 181; Schofield vs. Eichelberger, 7 Peters, 586; The William 
Bayley, 5 Wallace, 377 ; Cappell vs. Hall, 7 Wall, 542; U. S. vs. Lane, 
8 Wall., 185; McKee vs. U. 8., 8 Wall., 163; U. 8. vs. Grossmayer, 9 Wal- 
lace, 72 ; 1 Duer on Ins., pp. 415, 418. 


Tait et al. vs. New York Life Ins. Co, 


* 1 Ins. Law Jour’l, p. 57. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COMMISSION OF APPEALS OF NEW YORK. 


Appeal from the Supreme Court of the First Judicial Department. 


GEORGE P. STEINBACH, Respondent, 
vs, 


THE LAFAYETTE FIRE INS. CO., Appellant.* 


The appellant issued a policy on “the stock. of fancy goods, toys, etc.” of the re- 
spondent, in his occupation of a store in Baltimore as a German jobber and im- 
porter, and special permission to keep fire-crackers for sale was written in the 
policy. It was also provided in the policy that if the premises should be used for 
storing or keeping therein other articles, goods or merchandise of a hazardous 
or extra hazardous nature, except those provided for in the policy, the policy 
should be void. The respondent kept fireworks for sale and the loss was occa- 
sioned by their accidental ignition. 

Heid, that the fact that the privilege to keep fire-crackers for sale was specially 
written in the policy, affords a very strong argument that fireworks were not in- 
cluded, unless it can be found in the words, ‘‘in the line of business” of the 
plaintiff. 

On the trial in the court below, the plaintiff was allowed to show that he had al- 
ways kept fireworks as a part of his stock in trade, and had some on hand 
when the insurance was effected. 


Held, that any hazardous or extra hazardous article is specially provided for in the 
policy, if, as a matter of fact, it enters into or forms a part of the line of busi- 
ness specified in the policy in the description of the risk assumed. 

Held, that the insurers are bound to know the nature and kind of articles belong- 
ing to the business against the risks of which they insure, and a specification 


* Decision rendered June Term, 1873. 
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of the business is a sufficient provision for all the articles belonging to it, even 
though some of the articles ure hazardous or extra hazardous. 


Held, that the evidence of witnesses whether the keeping of fireworks was a part 
of the regular business of German importers and jobbers, being a matter of 
opinion, could not be received ; the material point being whether, in fact, the 
persons known in the trade under this designation did keep fireworks. 


Held, that the rate of | poy paid had no bearing on the question whether fire- 
works were intended to be insured; the sole question being whether, having 
insured the plaintiff's business, fireworks were not covered as a part of it. 


This was an appeal from a judgment of the General Term of the 
Supreme Court of the Second Judicial Department, affirming a judg- 
ment in favor of the plaintiff, entered upon the verdict at Circuit. 

The facts, as far as material, are stated in the opinion of Rey- 
nolds, C. 


A. R. Dyert, for Respondents. 
P. S. Crooxs, for Appellant. 


Reynotps, Com. 

The plaintiff was insured for one year against fire on his stock of 
fancy goods, toys, and other articles in his line of business, in his 
store in the city of Baltimore, in his occupancy as a German jobber 
and importer, aud he was privileged to keep fire-crackers on sale. It 
was provided in the policy that if the premises should be used for the 
purpose of carrying on therein any trade or occupation, or for storing 
or keeping therein articles, goods, or merchandise denominated haz- 
ardous, or extra hazardous, or specially hazardous, in the second 
class of hazards annexed to the policy, except as therein specially 
provided for, or thereinafter agreed to by the defendant, in writing 
upon the policy, then so long as the same shall be so used, the policy 
was to be of no effect. The policy of insurance was accepted by the 
plaintiff, with the condition last referred to, and the privilege to keep 
“ fire-crackers on sale” was specially written in the policy, and added 
10 cents more of premium to the $100. ‘“ Fireworks” are classed as 
“specially hazardous,” and added 50 cents or more per $100 to the 
rate of insurance, and it is claimed that to be covered by the insur- 
ance must have been specially written in the policy, which in this 
case was not done. 

The rule which prevails in the interpretation of contracts of insur- 
ance is, or should be, the same as in all other written contracts, of 
whatever nature. The intent is to be ascertained and observed, and 
if it clearly appears by the writing, the contract must have effect ac- 
cording to its terms. In this case, without evidence aliunde, it would 
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be difficult, if not impossible, to say what articles in fact were in- 
tended to be insured. 

The court cannot judicially take notice of the precise commodities 
which make up a stock of fancy goods, toys, and other articles in 
that line of business, nor can it be declared as a legal proposition 
what precise things pertain to the occupancy of a building in the 
city of Baltimore, as a “ German jobber and importer.” In the pro- 
secution of his business, the plaintiff did keep “ fireworks,” and the 
loss was occasioned by their accidental ignition, and it appears to 
have been absolutely necessary, in order to settle the dispute between 
the parties, to ascertain whether the keeping of “ fireworks” for sale 
was “in the line of the plaintiff's business.” -If not, it is very clear 
they were not insured against, because they were not specially “ writ- 
ten in the policy,” and the fact that the privilege to keep “ fire-crack- 
ers on sale ” was specially written in the policy, affords a very strong 
argument in favor of the defendant, that “ fireworks” were not in-— 
sured against, for there was no special writing in regard to them, un- 
less included in the written words, ‘‘ in the line of the business” of 
the plaintiff. 

I do not understand that it was claimed by the counsel for the de- 
fendant, on the trial, that the plaintiff was not at liberty to show that 
keeping “ fireworks” for sale was in the line of the plaintiff’s business. 
It was in fact shown, without objection, that he had always kept them 
as a part of his stock in trade, and had some on hand when the in- 
surance was effected. Evidence was also given on thé part of the 
plaintiff tending to show that similar dealers usually kept fireworks 
as a part of their stock in trade. 

Evidence on the part of the defendant was given, tending to show 
the contrary, but it was not very conclusive. If, therefore, as a mat- 
ter of fact, the keeping of fireworks was in the line of the plaintiff's 
business, the cases are quite too numerous and familiar to need cita- 
tion, that “ fireworks ” were embraced in the written description of 
the property covered by the policy. 

The question seems to have been fairly submitted to the jury by the 
learned judge at the Circuit, and their verdict for the plaintiff is con- 
clusive as to the fact. 

We find no error of law which seems to require a new trial. 
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JouNson, Com. 


The judge’s charge in this case was not excepted to, nor was there 
any motion for a nonsuit. The questions for review are presented 
by exceptions to the rulings in the admission or rejection of evidence, 
and upon requests to charge presented by the defendants ; but no 
question was presented as to the non-liability of the defendants for 
any particular part of the loss, if they were liable ut all, upon the 
policy. Under the condition in the policy suspending its operation 
so long as the premises should be used for the purpose of carrying 
on therein any trade or occupation, or for storing, or keeping therein 
any articles, goods or merchandise denominated hazardous or extra 
hazardous, or specially hazardous, in the second class of the classes 
of hazards annexed to the policy, except as therein specially provided 
for, or thereafter agreed to by the corporation in writirig upon the 
policy, it is the settled law of this State that any such article is special- 
ly provided for if it, as matter of fact, enters into and forms a part of 
the kind or line of business specified in the written part of the policy 
in the description of the risk assumed. The insurers being bound to 
know the nature and kind of articles belonging to the business and 
occupations against the risks of which they undertake to insure, the 
specification of the business is a sufficient special provision for all the 
articles belonging to it under the condition in the policy, even though 
some of those articles belong to the second class of hazards mentioned 
in the condition. Harper vs. Albany M. Ins. Co., 17 N. Y., 194; 
Harper vs. New York City Ins. Co., 22 N. Y., 441. 

The defendant’s exceptions to the question by the plaintiff, whether 
fireworks are usually kept in Baltimore by persons in the same line 
of business as the plaintiff, and his exception to the exclusion of vari- 
ous questions put by him, whether fireworks are a part of the line 
of business of German jobbers and importers, dealing in toys, fancy 
goods, etc. ; whether when they are kept by German jobbers and 
importers dealing in fancy goods, they are in or out of their line of 
business, present the principal questions of evidence involved. 

The plaintiff sought to show what was the fact in respect to keep- 
ing fireworks in Baltimore by dealers in the same line of business with 
him, while the defendant’s question involved the element of opinion 
on the part of the witnesses as to the propriety of considering fire- 
works as forming part of the line of German jobbers and importers. 

That was of no sort of consequence, the material point being 
whether in fact the persons known in trade under the designation 
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mentioned did usually and generally, as matter of fact, keep fireworks. 
Accordingly, the judge at the trial ruled that the opinions of wit- 
nesses could not be substituted for facts, and while excluding the 
questions under consideration, instructed the defendant’s counsel that 
he was at liberty to ask if the persons whom the witness knew in 
Baltimore carrying on the kind of business that the plaintiff did, usu- 
ally kept fireworks. This the defendant’s counsel declined to ask, 
and yet this was exactly material in the case. 

The question, what things were in the line of business the plaintiff 
was carrying on, was not one to be answered by opinions of experts, 
but by an investigation of facts, and the judge was therefore correct in 
excluding evidence of opinion on that point on the part of the wit- 
nesses. 1 Phillips on Ins., paragraph 2112; 1 Greenleaf’s Ev., sec- 
tion 440. 

Several requests to charge were founded on the fact that there was 
written in the policy a privilege to keep fire-crackers on sale. One 
was that fireworks were not insured by the policy, if fire-crackers were 
not covered, without the privilege. The others were in substance 
that a privilege for fire-crackers was strong evidence that it was neces- 
sary to warrant the plaintiff to keep them, and also that fireworks 
were not insured. 

The judge refused so to charge, and rightly ; because if keeping 
fireworks was part of the plaintiff’s business described in the policy, 
the expression of a privilege for fire-crackers, whether necessary or 
not, was immaterial, and was equally so if, as the defendant contended, 
keeping fireworks was not part of the plaintiff’s business. 

The request that the jury might consider the rate of premium paid 
as bearing on the question whether fireworks were intended to be in- 
sured, was properly refused. The company was not tied down to its 
printed rates, and the question was not whether it had charged pre- 
mium enough for fireworks, but whether, having insured the plain- 
tiff’s business, fireworks were not covered as a part of it. 

The other request was that the court should rule that fireworks 
were not included in the line of the plaintiff’s business, or designated 
in the policy. 

This question had already been submitted on the evidence on both 
sides to the jury, and could not properly have been withdrawn from 
them. 

In conclusion, it is proper to advert to the decision in Steinbach vs. 
Insurance Co., 13 Wallace, 183, in which a different construction was 
placed upon similar terms in another policy, in favor of the plaintiff 
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here. The New York cases do not seem to have been adverted to, 
nor the case itself much considered. We should not be justified, 
under these circumstances, in abandéning a settled line of decision 
in our own State, in order to confirm it. 

Judgment affirmed. 

All concur. Lott, Ch. C., not sitting. 


COURT OF APPEALS OF NEW YORK. 


Appeal from the June Term, 1873. 


THE NATIONAL LIFE INS. CO. or rae Unirep } 
Srares or America, Appellant, 


vs. 


PHILIP MINCK, Avmw’r or ANNA C. MINCK, 
DECEASED, Respondent.* J 


Defendant procured a policy on the life of his wife. At the time she was insured 
she was suffering from a cancer on the breast, from which she shortly afterward 
died. The loss was paid by the plaintiffs before it was fully aware of her cov- 
dition when insured. The plaintiffs brought an action to recover the amount 
of the policy and damages in the court below, and were nonsuited. 


Held, that to enable tho case to go to the jury, it is sufficient to establish the fact 
that the policy was procured by fraud, and this may be done by direct or cir- 
cumstantial evidence. 

Held, that if the husband procured the policy on the life of his wife by fraudulent 
means, she cannot retain the benefit of it, and he be relieved of the fraud by 
which it was obtained. And he occupies the position of claiming to keep 
money, as her representative, which he procured as her agent. 


Held, that if the medical examiner of the plaintiff, the husband, and the insured, 
knew that the Iatter had an incurable disease, and acted in concert in procuring 
the policy, the plaintiff is entitled to recover. If a person colludes with an 
agent to cheat the principal, the latter is not responsible for his knowledge as 
agent. 

Held, that in the absence of any fraud in procuring a policy, or of fraudulent re- 

resentations made to procure the money, the time for insisting upon the 
sae of any warranty contained in the original application, is when the claim 
is made for the execution of the contract. 


_— 


* Decision rendered June 10th, 1873. 
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Appeal from a judgment of the General Term of the Supreme 
Court in the Third Judicial Department, affirming an order nonsuit- 
ing the plaintiff at Circuit. 

This action was brought to recover of the defendant, as adminis- 
trator of Anna C. Minck, $2,500, and interest, as damages suffered by 
plaintiff, by reason of a conspiracy and fraudulent representation of 


the deceased, her husband, and one Dr. Potter, whereby plaintiff was - 


induced to insure the life of the deceased, and to pay the loss, $2,000, 
after her death. 

The answer put in issue all the allegations in the complaint, except 
the issuing and delivering of the policy, its acceptance by the insured, 
and the payment of the $2,000 insurance to the defendant. 

On the trial at the Montgomery Circuit, before Hon. E. H. Rose- 
krans and a jury, the plaintiff was nonsuited. Various exceptions 
were taken by plaintiff to the rejection or admission of testimony, to 
the rulings of the judge after the evidence was closed, and to his 
seyeral refusals to submit questions to the jury ; and the exceptions 
were ordered to be heard, in the first instance, at the General Term, 


and judgment suspended. A new trial was denied, and judgment of 
nonsuit ordered by the General Term, from which the plaintiff ap- 
pealed to this court. 


The other facts, so far as material, appear in the opinion. 


N. C. Moa, for Appellant. 
Carrot & Fraszr, for Respondent. 


Cuurcu, Cx. J. 

I am unable to concur with the ruling of the learned judge at the 
Circuit, which was sustained by a majority of the court at General 
Term, that there was not evidence sufficient to go to the jury to charge 
fraud or conspiracy upon the deceased in obtaining the policy. A 
conspiracy was alleged between the deceased, her husband, and Dr. 
Potter, the medical examiner for the plaintiff; to fraudulently obtain 
a policy of insurance upon the life of Mrs. Minck, knowing that she 
had at the time a cancer, which was an incurable disease. It was not 
necessary to establish the conspiracy against the three. It was suffi- 
cient to establish that the policy was obtained by fraud, for which the 
deceased was chargeable alone, or in connection with others, and this 


might be done by direct evidence, or by circumstances from which a 
jury could reasonably infer it. 


Be aeeiaeent Sis ek settee nN 
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The application contained the questions, whether she had had any 
serious illness, local disease or personal injury, and whether she had 
then, to the best of her knowledge or belief, any disorder, or any in- 
firmity or weakness, tending to impair her constitution, to all of which 
the answer was in the negative. There was evidence tending to show 
that she had at the time a cancer in her breast, which she was aware 
of, and of which she afterward died. 

There was conflicting evidence as to the fact of a cancer, and also 
as to whether the deceased knew it, which should have been submit- 
ted to the jury. The fact that she signed the application, that she 
was examined by Dr. Potter, for the purpose of making the medical 
certificate, her constant communication with her husband, who, with 
the doctor, was active in making the application and procuring the 
policy, and other circumstances, were pertinent to go to the jury upon 
the question of her knowledge of the general fact that any insurance 
was being effected upon her life, and also of the substance of the ap- 
plication which she had signed. It is true there was evidence tend- 
ing to show that the application was not in fact read over to her, and 
that she did not know what it contained ; but her ignorance of its 
nature was far from being conclusively proved. 

Again, if the husband, as the agent of the wife, procured the policy 
by fraud, she cannot retain the benefit of it and be relieved from the 
consequences of the fraudulent means by which it was obtained. 

It is established that an innocent principal cannot take an advan- 
tage resulting from the fraud of an agent, without rendering himself 
civilly liable to the injured party. 10 N. Y., 345; Graves vs. Spier, 
58 Barb., 349, affirmed in this court. 25 N. Y., 600; 26 N. Y., 509 ; 
28 N. Y., 390. If the husband obtained the policy by a fraud, acting 
as the agent of his wife, he occupies the position of claiming to keep 
money as her legal representative, which he fraudulently obtained as 
her agent. He is defending this action upon her title to the policy, 
which, if procured by his fraud, is invalid. The court also erred in 
refusing to allow the plaintiff to go to the jury upon the question, 
and to charge them that if, from the evidence, they believed it was 
known by the husband, Dr. Potter, and the deceased, that she had a 
cancer which was incurable, and that there was an understanding be- 
tween them that they were to obtain an insurance upon her life, at the 
time knowing she was incurably diseased, the plaintiff was entitled 
to recover. The defendant was a laborer in a saw-mill. This insur- 
ance and another were procured upon the life of his wife, at the sug- 
gestion of his employer, whose wife was the certifying friend. The 
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medical examiner was his brother-in-law, who first applied to the 
agent about a policy, and accompanied the husband afterward to the 
agent on the same business, and there is evidence that he procured 
the signature of the deceased to the application. He had attended 
the deceased as a physician, and, it is claimed, treated the disease as 
a cancer. 

It is also claimed that the defendant and his wife went to Rome 
the fall before to consult a cancer doctor under his advice, and there 
was other evidence proper for the jury, tending to show that all those 
persons supposed and believed that the deceased had a cancer at the 
time of the policy, and also that she in fact died with that disease 
about three months afterward. 

If Dr. Potter, the husband, and deceased knew that the latter had 
an incurable cancer, and acted in concert in procuring the policy, the 
plaintiffs were entitled to recover. Even if the company would oth- 
erwise be chargeable with the knowledge of Dr. Potter as their agent, 
they would be relieved from it under such circumstances. If a per- 
son colludes with an agent to cheat the principal, the latter is not re- 
sponsible for the acts or knowledge of the agent. The rule which 
charges the principal with what the agent knows is for the protection 
of innocent third persons, and not those who use the agent to further 
their own frauds upon the principal. If Dr. Potter did not know 
that the cancer existed, and did not collude with the deceased or her 
husband as he testified, then he is innocent of wrong, and the plain- 
tiff is not injured by his knowledge, and if he did, it is not to be in- 
jured by his guilty knowledge. It is not intended to intimate an 
opinion upon the facts, or any of them. The evidence was conflicting 
as to nearly all of them. All that we intend to say is that it was 
not a case for a nonsuit. It should have been submitted to the jury. 
The court should nat nonsuit a plaintiff except in cases where a ver- 
dict would be set aside as against evidence. This is not such a 
case.. 

It is unnecessary to characterize this action as one in contract or 
for fraud. In either aspect we think fraud must be established in 
obtaining the policy, which was unknown to the plaintiff when the 
money was paid. The alleged fraudulent statement of the cause of 
death is pertinent mainly not as constituting a substantive cause of 
action, but as evidence of the original fraud and as a circumstance 
calculated to prevent inquiry. 

A policy of insurance is an executory contract. 

The time for insisting upon the breach of any warranty contained 
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in the original application, was when the claim was made for the ex- 
ecution of the contract. Mere ignorance of a fact which might have 
enabled the company to defend an action upon the policy on account 
of such breach, is not such a mistake of fact as will enable it to re- 
cover back the money. It will be presumed that the company either 
knew the fact, or intended to waive any such defense, and voluntarily 
paid the money. Otherwise there would be no end to controversy 
and litigation, and the party receiving the money would hold it sub- 
ject to a lawsuit until the statute of limitations intervened. 

This rule has no application except in the absence of fraud in pro- 
curing the policy, and of fraudulent representations made to obtain 
the money, which were designed to, and did have the effect of pre- 
venting inquiry. Phillips on Ins., 593; Angell on Fire and Life Ins., 
§ 409; 27 Barb., 354. Sutherland, J., in the last case says: “In 
this action they must be deemed by the payment to have settled or 
waived all questions of law or of fact as to the validity of the original 
contract, except fraud, which they had the means of raising when 
they paid the loss.” 

1 Wend., 357 ; 1 Esp., 279 ; 20 J. R., 196. 

The pleader evidently took this view in preparing the complaint, 
and I think he was right. 

The judgment must be reversed and a new trial ordered, costs to 
abide event. 

All concur ; Peckham, Folger and Anderson, JJ., in result. 
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SUPREME COURT OF PENNSYLVANIA, 
; MIDDLE DISTRICT. 


May TERM, 1873. 


Error to the Court of Common Pleas of Blair County. 


THE AMERICAN LIFE INSURANCE COMPANY, 
Plaintiff in Error. 


vs. 


JOHN S. ISETT, Apw’k or FRANKLIN B. ISETT, 
Deceasepv, Defendant in Error.* J 


The policy contained the following clause: “If the insured shall die by his own 
hand, this policy is to be void and of no effect.” The death of the insured was 
caused by his discharging a pistol through his brain. The defendant in error 
contended that the deceased was not in sound mind at the time of his self- 
destruction, and therefore that the company are liable, notwithstanding the 
condition of the policy. 


Held, that if the insured possessed sufficient mental ee to form an intelligent 
intent to take his own life, and was conscious that the act he was about to com- 
mit would effect that object, it avoided the policy. If, however, his mind was 
so far impaired that he Was incapable of forming such an intent, and was un- 
conscious of the effect of the action upon his life, a recovery could be had. 


Held, that the mere omission to charge upon a point to which the attention of the 
court was not called, was not a cause for reversal. 


This case arose under the following facts : On the 11th December, 
1869, Franklin B. Isett insured his life in the American Life Insur- 
ance Company for $5,000. The policy contained the following clause, 
V1Z. : 
“Tf the insured shall die by his own hand, this policy is to be void 
and of no effect.” 

Franklin B. Isett died March 14, 1871, having committed suicide 
by discharging a pistol through his brain. That his death resulted 


* Decision rendered July 2nd, 1873, 
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from “his own hands” was undisputed, and the insurance company 
refused to pay, contending that under the clause recited -the policy 
was “void and of no effect.” The plaintiff contended, however, that 
he was not in his sound mind at the time of his self-destruction, and 
that therefore the company was liable, notwithstanding the condition 
in the policy. On the trial below, the question of sanity was submit- 
ted to the jury, who found for the plaintiff the full amount of the 
policy and interest, $5,300. 

A writ of error was taken to the Supreme Court, which came up 
for argument at the May Term, 1873. The particular error com- 
plained of was the submission of the question of) sanity to the jury. 
That portion of the charge fully appears in the opinion of the 
Supreme Court. 


James F. Mitr, anp H. M. Baxpniag, Esgs., for Plaintiffs in 
Error. 
Samvuet S. Briar, Ese., for Defendant in Error. 


Mexncor, J. 


The distinction now so strongly pressed by the counsel for the 
plaintiff does not appear to have been made in the court below. The 
attention of the court was not called to the moral nature and conse- 
quences of the act of the insured, in either of the four written points 
upon which it was requested to charge the jury. Neither in answer 
to the points, nor in the general charge, was there any allusion to his 
comprehension of the moral aspect of the case. The court was con- 
sidering the destruction of the physical life only of the insured. It 
was his physical life only that was covered by the policy of insurance. 
That was the only life in the meaning of the contract that had been 
destroyed. The question which arose, and which was considered by 
the court and jury, was whether he had sufficient mental capacity to 
intelligently comprehend that the act which he was about to commit 
would forever destroy that life. Bearing in mind, then, that this was 
the subject matter covered by the insurance, and that it was for the 
loss of this alone the action was brought, we will consider that por- 
tion of the charge specially assigned for error. 

‘It is this : “If, at the time the pistol was fired, Isett was conscious 
of the act he was committing, and then intended to take his life, and 
had sufficient mental capacity to comprehend the nature and conse- 
quences of his act—if so, then the defendants are not liable. If, on 
the other hand, he was not thus conscious, but acted under an insane 
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impulse, or delusion, sufficient to impair his understanding or will, or 
if his reasoning power was so far overthrown by his mental condition 
that he was incapable of exercising his judgment in-regard to the 
consequences, then the defendants are liable.” 

We understand the fair import of this instruction to be this, to 
wit : if the insured possessed sufficient mental capacity to form an 
intelligent intent to take his own life, and was conscious that the act 
he was about to commit would effect that object, it avoided the 
policy. If, however, his mind was so far impaired that he was inca- 
pable of forming such an intent, and was unconscious of the effect 
of ‘his action upon his life, a recovery could be had. So understand- 
ing it, we cannot say there is any error therein. Upon a careful ex- 
amination of the whole charge we discover nothing to change the 
general effect of the portion quoted. 

As no particular instructions were asked for in regard to the moral 
nature and consequences of the act, the court is responsible for the 
general effect only of the charge. We will not draw upon our im- 
agination to uncover anything beneath the reasonable and probable 
import of the charge. If taken as a whole it was not calculated to 
mislead the jury, it is not error. Nor is the mere omission to charge 
upon a point to which the attention of the court was not called, 
cause for reversal. Raush vs. Miller, 12 Har., 277; Weamer vs. 
Juast, 5 Casey 257 ; Reeves vs. Del. Lac. & West R. R. Co., 6 Casey 
454 ; Newman et al. vs. Edwards, 10 Casey 32. 

This view of the case makes it unnecessary to consider the conflict 
ing authorities as to whether a policy is made void if the insured 
comprehended the physical nature and consequences only of the act, 
and intended to destroy his life, although he did not comprehend its 
moral nature, or whether he must also have comprehended its moral 
character. As this distinction does not fairly arise in this case, and 
its consideration might involve us in an unprofitable discussion of the 
influences of different systems of theology, we refrain from express- 
ing any opinion upon it. 

The case of Hartman vs. Keystone Ins. Co., 9 Har., 466, is not in 
conflict with the charge of the court. It merely holds, that if the in- 
sured committed suicide by swallowing poison he died by his own 
hand. It does not profess to hold that self-destruction by the in- 
sured in all cases avoids the policy. 

The charge of the court substantially covers all the points sub- 
mitted by the plaintiff. We do not think the learned judge erred 
therein. Therefore the judgment is affirmed. . 





SUPREME COURT OF PENNSYLVANIA, 


MIDDLE DISTRICT. 


MAY TERM, 1873. 


Error to the Court of Common Pleas of Lancaster County. 


THE FARMERS’ MUTUAL INS. CO., or Lanoasrz 
County, Plaintiff in Error, 


vs. 


ABRAHAM FORNEY Avpw’r or GRAYBILL B. 
FORNEY, Deceasep, ror THE usE oF HENRY B. 
GRAYBILL, Defendant in Error,* 


. 


Held, that by the sale of the premises insured under the proceedings of the 
hans’ Court, there was no such alienation before confirmation as avoided the 
policy; and that the action was rightly brought in the name of the administra- 
tor to the use of the vendee. 
Held, that the vendee had sufficient interest to entitle him to give notice to the 
company of the loss. 


Held, that the agreement that ‘‘in case any loss should occur to our respective 
properties by fire, we will only claim and receive three fourths of the amount 
of the actual loss, provided three fourths of the amount as aforesaid does 
not amount to more than three fourths of the sum insured,” was not to apply 
when three fourths of the amount of the actual Joss shall exceed three fourths 
of the sum insured. The agreement then is inapplicable in case of a total 
loss, and the insured is entitled to receive three fourths of the actual value of 
the property insured. 


This case arose under the following facts: Graybill B. Forney, on 
the 13th April, 1857, took out a policy of insurance in the Farmers’ 
Mutual Insurance Company of Lancaster County, Pa., for $4,405, 
upon property owned by him, in which was included a two-story 
stone dwelling-house used as a store and tavern. The amount insured 
upon the stone house was $3,000, which was subsequently, on Septem- 
ber 11th, 1858, reduced to $2,000 by a memorandum written across 


* Decision rendered July 2nd, 1873 
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the face of the policy. Graybill B. Forney diedin October, 1869, 
and on January 8th, 1870, the dwelling-house was sold under an 
order of the Orphans’ Court of Lancaster County, to Hiram G. Dis- 
singer for the payment of debts, which sale was confirmed at the 
March court following. On January 17th, 1870, Dissinger sold his 
interest in the property to Henry B. Graybill. On February 7th, 
1870, it was destroyed by fire, and Graybill, as owner, gave notice of 
the fire to the secretary of the company on the day afterwards. 

This insurance company was a mutual one, organized for the mutu- 
al protection of its members, having no fund on hand, and in case of 
loss, raising money to meet it by an assessment upon its members in 
proportion to the amounts insured in the company. By its charter 
it is provided, that “ when any property insured shall be alienated by 
sale or otherwise, the policy shall be void and shall be surrendered to 
be cancelled. But the purchasers may have all the advantages of the 
insurance, provided notice to that effect be given to the secretary with- 
in thirty days after such sale or transfer, and otherwise complying 
with the requisitions of the company.” Also that “not more than 
three fourths of the actual value of any buildings or property shall be 
insured by this company.” Subsequently certain resolutions were 
passed by the directors explaining and construing this last provision, 
and the following agreement was drawn and signed by the members 
of the company, including Forney and Graybill : 

“ We, the subscribers whose names are hereto attached, having our 
respective properties insured in the Farmers’ Mutual Insurance Com- 
pany of the County of Lancaster, hereby agree that (to avoid all 
doubt or difficulty) in case any loss should occur to our respective 
properties by fire, we will only claim and receive three fourths of the 
amount of the actual loss, and for the contents of merchant mills, 
and dry goods and grocery stores, only three fourths of one half of 
the actual loss, provided three fourths of the amount as aforesaid does 
not amount to more than three fourths of the sum insured.” 

On the 26th of July, 1870, suit was brought on the policy for the 
$2,000, and on October 25th, 1872, a verdict was obtained in the 
court below for the amount claimed and interest, amounting to $2,- 
302.33. A writ of error was taken to the Supreme Court which came 
up for argument at May term 1873. The principal points presented 
by the plaintiff in error were: 1st, that by the sale of the property in- 
sured the policy of insurance was made null and void under the char- 
ter and by-laws of the company. 2nd, that no notice of the loss was 
given by or for the member insured, as required by the by-laws. 3rd, 
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that Forney being a party to the agreement recited was bound by it, 
and that under no circumstances could there be a recovery of more 
than three fourths of $2,000—the amount insured. 


N. Extmaker anp A, M. Franrz, for Plaintiff in Error. 
T. E. Franxxry anv O. J. Dicken, for Defendant in. Error. 


Sxarswoop, J. 


It is clear, both upon principle and authority, that by the sale of 
the premises insured under the proceedings in the Orphans’ Court, 
there was no such alienation before confirmation as avoided the 
policy ; and the loss having occurred between the sale and the con- 
firmation, the legal title was then in the heirs of Forney, and the 
action on the policy was rightly brought in the name of the adminis- 
trator to the use of the vendee. Insurance Company vs. Updegraff, 
9 Harris, 518 ; Reed vs. Lukins, 8 Wright, 200 ; Hill vs. Cumberland 
Valley Mutual Protection Co., 9 P. F. Smith, 474. 

It is equally clear that the vendee had sufficient interest to entitle 
him to give notice to the company of the loss. As well remarked by 
the learned judge below, if the clause be literally taken, in case the 
member insured was dead at the time of the fire, no one could give 
notice. His personal representative, succeeding to his legal right as 
covenanter, is a trustee for the heirs or the vendee, and either the 
trustee or cestuy que trust sufficiently represent the party for that 
purpose. In the case before us it appeared that both joined in the 
notice, which was received by the secretary of the company without 
objection. 

It must be conceded that there is some difficulty as to the legal 
construction of the agreement given in evidence, signed among others 
by the insured member, Graybill B. Forney. This paper was drawn 
up in pursuance of certain resolutions of the directors of the insur- 
ance company, to a copy of which it is attached. The whole must 
be considered as one instrument, and be construed together. The 
principle intended to be adopted by the company was that every 
member insured should stand his own insurer to the extent of one 
fourth of any loss which should occur. This was for the safety of the 
company, to induce care as well as honesty on the part of the in- 
sured, as he must himself be a loser by every fire, and could not 
throw the entire loss upon the insurers. The 16th section of the by- 
laws had declared that not more than three fourths of the actual 





1873] Farmers’ Mut. Ins. Co. vs. Forney. 831 


cash value of any building or property should be insured. In all 
cases of total loss this accomplished the purpose. But it is evident 
that where the loss was only a partial one the insured might still 
claim his entire loss, provided it did not exceed the sum insured. 
This was not their meaning, and it did not secure the result at which 
they aimed. 

The directors therefore adopted a resolution that in all policies 
thereafter issued it should be plainly stipulated and expressed that 
only three fourths of the actual loss should be paid by the company, 
and also resolved that the assent of the holders of existing policies 
should be procured to this, as the true construction of their con- 
tracts. 

The agreement, however, which was to carry out their last resolu- 
tion, was not confined to the exact words of the directors, but added 
a clause which has given rise to the question here. 

By it the subscribers “ agree that (to avoid all doubt and difficulty) 
in case any loss should occur to our respective properties by fire, we 
will only claim and receive three fourths of the amount of the actual 
loss, provided three fourths of the amount as aforesaid does not 
amount to more than three fourths of the sum insured.” It is plain 
that the insertion of the proviso was altogether unwarranted by the 
resolutions, and had the directors been so inclined, they might have 
repudiated the entire agreement in consequence of it. But they have 
affirmed it, and now insist that it is to be construed as if it had read, 
“provided, and it is further agreed, that in no case shall any more 
than three fourths of the sum insured be paid.” That is, if a per- 
son having, exempli gratia, a property the cash value of which is $4,- 
000, has insured it, according to the sixteenth by-law, for $3,000—if the 
entire property is consumed by fire, he shall be entitled to receive, 
not three fourths of his actual loss, namely, $3,000, but only $2,250 ; 
yet if he suffers only a partial loss at $3,000, he shall still be entitled 
to receive the same sum of $2,250. 

Instead, then, of the insured being limited to three fourths of his 
actual loss when his loss is total, on the construction now contended 
for he is entitled only to three fourths of three fourths, or nine six- 
teenths—little more than one half. This could not have been the 
intention of the parties, and it is not the proper grammatical con- 
struction of the writing. A simple proviso, without other words ex- 
tending its operation so as to make it a distinct and independent 
covenant, is a condition on the performance of which the validity of 
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the deed or writing depends. Wharton’s Law Lexicon ad ver- 


bum. 
The agreement was not, therefore, to apply when three fourths of 


the amount of the actual loss shall exceed three fourths of the sum 
insured. In the case before us, three fourths of the actual loss does 
amount to more than three fourths of the sum insured. The agree- 
ment, then, is inapplicable. The insured is entitled to receive the 
whole sum insured; but as by the sixteenth by-law this is only 
three fourths of the actual value, the spirit of the agreement is main- 
tained. This must be so in every total loss ; the sum insured being 
only three fourths of the actual cash value, the loss must of necessity 
be more than three fourths of the sum insured. We hold the agree- 
ment not to have been intended to reach the case of a total loss, 
already provided for sufficiently by the sixteenth by-law. It is to 
be observed, also, that the agreement was executed to give a con- 
struction to the existing contracts—not to make an entirely new rule. 
It declares that it is “to avoid doubt and difficulty.” Now the con- 
struction of the contract in connection with the by-law was without 
doubt or difficulty, in case of total loss. The insured bore one fourth 
of it, which, upon a fair interpretation of the whole paper, resolu- 
tions and agreement, was what we think was intended. 

What the effect of the proviso may be in cases of partial loss is 
not now before us for determination. We express no opinion upon 
the subject. It is not easy to understand what the penman meant ; 
it is. certainly obscurely and unhappily expressed, so as to convey 
any clear meaning. If I might hazard a conjecture, (which, how- 
ever, is entirely my own,) it would be that by “sum insured” was 
meant the sum which was the basis of the insurance—in other words, 
the valuation of the premises in the policy, a change of phraseology 
which makes the whole simple and just. It perhaps occurred to the 
writer that the broad word “three fourths of the actual loss,” might 
entitle the insured to demand more than three fourths of the valu- 
ation. 

There can be no question that the offers of parole evidence to ex- 
plain the writings were rightly rejected. 

Judgment affirmed. 
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SUPREME JUDICIAL COURT OF NEW HAMPSHIRE, 


DECEMBER TERM, 1872. 


ALANSON L. HAINES, Plaintiff, 
vs. 


THE REPUBLIC FIRE INS. CO., or New Yorz, 
Defendant.* 


Whether evidence of the value of property should be excluded on account of its 
remoteness in point of time or place, is a question of fact to be decided upon 
the circumstances of each case. 


Ordinarily, in the cross-examination of a witness, he should not be asked to 
read his deposition or any part of it to the jury ; it is generally unnecessary and 
improper to inquire of him in regard to it further than to give him an oppor- 
tunity to make an explanation ; and generally his attention should not be 
called to it until it has been regularly put in evidence at the proper time, which 
is not while he is on the stand. 


Assumpsit, by Alanson L. Haines against The Republic Fire Insur- 
ance Company of the city of New York, upon a policy of insurance 
dated October 20, 1870, insuring $1,500 upon a house, $1,500 upon 
two barns, and $300 upon hay. The buildings were situatéd upon a 
farm in Plymouth known as “the Thompson place,” and were de- 
stroyed by fire November 11, 1870. The defendants contended that 
the policy was avoided by the plaintiffs fraudulent misrepresentation 
of the value of the property. The defendants introduced evidence 
tending to show that the plaintiff represented the cash value of the 
buildings to be $5,000. Much evidence was introduced on both sides 
as to the value of the land and the buildings. It appeared that the 
farm had been sold several times within three years before the fire, 
but, except in one instance, it had not been paid for in cash, but had 
been exchanged for other property, such as lands, notes secured by 
western mortgages, and a patent right and patented machines. The 


* Decision rendered March, 1873. 
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value of the property thus exchanged for the farm was in contro- 
versy. 

John Nutting was allowed, subject to exception, to testify what he 
paid in 1867 for the Thomas Nutting farm, with the buildings there- 
on-—the nearest bounds of said farm being less than a mile from the 
nearest bounds of the Thompson place, but the distance by the road 
being from a mile and a half to a mile and three quarters. He was 
also allowed, subject to exception, to state the price at which the 
Thomas Nuttin§ farm was bid off at auction in 1870. 

In 1869, one Capen had exchanged the Thompson place for cer- 
tain lots of land in Wentworth, and a $3,000 note. Subject to ex- 
ception, Reuben Hobbs was permitted to testify what he paid in 1869 
for a tract of about 800 acres of woodland in Wentworth, in an- 
other section of the town, and several miles from the lots conveyed 
to Capen. The land and timber on this 800 acre tract were described 
as similar to the land and timber on the Capen lots. It appeared 
that Hobbs, some ten or fifteen years prior to the conveyance to 
Capen, had cut the spruce timber from the greater portion of the 
Capen lots ; also, that he had had considerable experience in dealing 
in woodland in Wentworth. Subject to exception, Hobbs was per- 
mitted to give his opinion upon the cash value of the stumpage of the 
hard wood upon the Capen lots. 

Moses Pervear was at the time of the fire, and is now, the owner 
and occupant of a farm adjoining the Thompson place. Subject to 
exception, he was permitted to give his opinion as to the cash value 
of the Thompson place, including the buildings, at the time the fire 
occurred. The plaintiff objected that there was no proof of Pervear’s 
competency to judge. 

It appeared that Charles Mitchell is a farmer, residing about one 
mile from the Thompson place ; that he formerly owned a piece of 
jand which is now a part of the northerly portion of the Thompson 
farm ; that he owns a pasture adjoining the Thompson farm on the 
east ; that in going to this pasture he used to go over part of the 
Thompson farm, tying his horse at, or near, the buildings ; that he 
had had occasion, within a year or two, when hunting for sheep, to 
go over that part of the Thompson farm on the same side of the 
road as the buildings, going up to the edge of the woods ; also, that 
he had been into the house, and had some knowledge of the barn. 
Subject to exception, Mitchell was allowed to give his opinon as to 
the cash value uf the Thompson place, including buildings, at the 
time of the fire. 
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The defendants called the plaintiff as a witness. While he was 
testifying, they proposed to ask him how he had testified on certain 
points in his deposition which the defendants had taken. The plain- 
tiff’s counsel contended “ that the whole deposition should be read, 
and that the witness should not be badgered on the stand with the 
deposition.” Subject to exception, it was ruled that the defendants 
might show the deposition to the plaintiff, and ask him to read pas- 
sages therefrom. A similar ruling, subject to the same exception, 
was subsequently made in the case of J. B. Rand, a witness called by 
the plaintiff, whose deposition had previously been taken by the de- 
fendants. The defendants were also permitted, subject to exception, 
to ask Rand what he meant by certain answers in his deposition to 
which his attention was called. 

Verdict for the defendants. Motion of the plaintiff for a new trial, 
Reserved. 


H. Brxewam, Burrows, anp Pace & Atari, for Plaintiff. 
Carpenter, Grorce, Buarr, anp Pornam, for Defendanis. 


By the Court. We think there was no error in admitting the tes- 
timony of Nutting as to what he paid for the Thomas Nutting farm 
in 1867, and the sale of it at auction in 1870. The objection is, that 
it was too remote as to locality, and the first sale as to time. We are 
of the opinion, however, that neither objection can be sustained as 
matter of law, but that it was competent for the judge who tried the 
cause, in his discretion, to admit the evidence; nor do we under- 
stand that the question of discretion was reserved. If such had 
been intended, we should have expected an explicit statement to that 
effect, or else such a description of the circumstances affecting the 
exercise of discretion as to show that the whole was intended to be 
xeserved ; and such a description we do not find. 

In respect to the matter of distance from the property in question, 
we think there can bé no doubt. As to real estate in cities or vil- 
lages, the value of such property at a distance of one or two miles 
might furnish little or no aid to a jury, while in respect to farms, 
farming land, and woodland, sales at a much greater distance, in the 
rural or,sparsely inhabited parts of our State, would afford valuable, 
and, in some instances, the only aid that could be had in such inves- 
tigations. 

In respect to remoteness of time, it appears that the insurance was 
October 20, 1870, and the loss, November 11, 1870. The sale of the 
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Nutting farm was in 1867, but as the time of the year is not stated, 
it may have been several months more, or a month or two less, than 
three years before the insurance. 

In Thornton vs. Campton, 18 N. H., 20, a sale of the real estate in 
question, in the spring of 1816, was held to be admissible as bearing 
on the value of the same estate during the four years ending in the 
spring of 1814; and the court, by Gilchrist, J., say that the causes 
which produce changes in the value of land and in the value of 
money are, commonly, so gradual in their operation that very safe 
inferences may be formed from the present value of a particular 
estate, as to what it was two, four, or six years ago, by persons con- 
versant with the business of the neighborhood. 

This would be especially true of the cultivated farms in our State, 
and we think it would clearly be within the discretion of the court 
to receive the testimony offered in this case. 

Whether the evidence offered is too remote in point of time must 
necessarily be left very much to the discretion of the judge who tries 
the cause, and ordinarily that discretion will not be revised unless it 
be clearly reserved for that purpose. 

That the question of remoteness in respect to time is left to the 
discretion of the judge who tries the cause, is too well settled in this 
State to need the citation of authorities, and it is not questioned by 
counsel. 

The testimony of Reuben Hobbs as to the price paid for other 
woodland in Wentworth was, we think, admissible in the discretion 
of the judge, although several miles from the lots conveyed to Capen. 
It is quite obvious that there might be such similarity, in respect to 
character and location in relation to a market, as to furnish great aid 
in fixing the value of the Capen lots. 

As to his opinion of the value of stumpage on the Capen lots, it 
was for the court to judge whether he was qualified to give an opin- 
ion. It is made competent by statute, and we cannot revise the de- 
cision of the judge on the qualification of the witness. 

In regard to the testimony of Pervear and Mitchell, the same re- 
marks that were made in respect to the opinion of Hobbs apply, 
namely, that the qualifications of the witnesses to give opinions as to 
value are to be determined by the judge who tries the cause. 

The course allowed to be taken in the ecross-examination of wil- 
nesses on the stand, in reference to their depositions, was not in ac- 
cordance with our approved and settled practice. Witnesses should 
not ordinarily be asked to read to the jury passages in their depo- 
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sitions. Such a proceeding is generally useless, and caleulated to 
annoy the witness. There might be a case where it would be proper 
after the deposition had been read to the jury by counsel, to recall 
the witness, and give him an opportunity to explain the whole or 
some part of it. There might be a case where it would be proper to 
ask him what he meant by certain answers in the deposition ; but 
gencrally it would be unnecessary, and therefore improper, to put the 
question in that form. All that would generally be necessary or 
proper would be to give him an opportunity to explain anything in 
his deposition that might seem to be inconsistent with his oral testi- 
mony on the stand. And the offer of such an opportunity should, 
of course, be made in mild and brief terms, and in a civil manner. 
The plaintiffs counsel contended at the trial “ that the witness should 
not be badgered on the stand with the deposition ;” and that claim 
is sustained to the full extent of the appropriate and significant lan- 
guage in which it was presented. 

At the first trial of Kendall vs. Brownson (in Grafton, September 
term, 1863), “‘ on the cross-examination of the defendant, his deposi- 
tion, previously taken by the plaintiff, was shown to him, and the 
court permitted the plaintiff, against the objection of the defendant, 
to ask him the question, ‘Is that your deposition, and did you swear 
to it? Also, while the witness still held the deposition in his hand, 
the court permitted the other question to be put, ‘Did you state, in 
that deposition, that you received anything out of the Rutherford 
notes?’” On a case reserved, it was held that a question, asked only 
to identify the deposition or the deponent, or to prove the signature 
if it was denied, for the purpose of using the writing as an admission 
of the party, and not as a deposition of a witness, might be proper ; 
but that it would seem that the question, “Is that your deposition, 
and did you swear to it ?” was asked for the purpose of intimidating the 
witness, rather than for the purpose of obtaining information ; that 
it would seem also that the question, “ Did you state, in that deposi- 
tion, that you received anything out of the Rutherford notes ?” should 
not have been asked; that if it called for parol evidence of the contents 
of the deposition, it would be inadmissible, and if it was asked to em- 
barrass the witness, and produce an effect upon the jury which should 
have been postponed till the argument, it was equally improper ; 
that it was a matter of discretion, and that ordinarily it would be pro- 
per not to allow such questions as were put to the defendant at the 
trial. The verdict was set aside on another point. 


At the second trial o! that case (March term, 1866), “on his [the de 
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fendant’s] cross-examination, the plaintiff's counsel produced a deposi- 
tion admitted to be a deposition given by the defendant in this case, 
taken at the plaintiff’s request, and proposed to read, or that the de- 
fendant on the stand should read, portions of it to the jury. The 
court ruled, as a matter of discretion, that this should not be done 
until the evidence on the part of the defense had been introduced; and 
the plaintiff excepted. The plaintiff then proposed to put the deposition 
into the defendant’s hands, and to cross-examine him upon it. The 
court ruled that the contents of the deposition should not in any way 
be made known to the jury during the cross-examination of the de- 
fendant, for the purpose of impeaching or contradicting him, or show- 
ing any inconsistency between the deposition and his testimony on 
the stand, or asking him to explain anything m the deposition, but 
that, when the plaintiff put in his rebutting evidence, he might read 
the deposition to the jury, and recall the defendant to explain any 
apparent inconsistency, or to explain anything in the deposition that 
requires explanation, to which ruling the plaintiff excepted. After 
the defendant rested his case, the plaintiff's counsel read to the jury 
such portions of the deposition as they chose, and the defendant was 
subsequently recalled as a witness by his own counsel, and was cross- 
examined by the plaintiff” On a case reserved, it was held (Per- 
ley, C. J., delivering the opinion) that the order in which evidence 
shall be given, and the right of examination exercised, is in our prac- 
tic very much in the discretion of the court ; that the habit of cross- 
examining witnesses as to their former testimony in the same cause 
is one liable to abuse ; that if there was any contradiction, in that 
case, between the deposition and the testimony of the witness on the 
stand, the plaintiff had sufficient opportunity to show it; and the 
course taken at the trial was approved as the correct practice. The 
decision of this question was not reported (47 N. H., 186), because 
it was not regarded as establishing any new or settling any doubtful 
point. 

There can hardly be any occasion to identify a deposition, or to 
prove the signature of it, by the deponent on the stand, or to ask him 
any question in regard to it, until he is recalled after it has been regu- 
larly put in evidence at the proper time, which is not during his ex- 
amination or cross-examination. Such matters as the identity of the 
paper and of the witness, and the genuineness of the signature, are 
not usually in dispute, and it would be well not to anticipate any 
controversy on those points, but to wait and see what objections will 
be made to the introduction of the deposition when it is offered at 
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the proper time. The subject is one on which no absolute rule can 
be laid down, because it is a matter of fact and of reasonableness. 
(Darling vs. Westmoreland, 52 N. H., 408.) In this case, there is no 
error in law for which a new trial should be granted. 

Judgment on the verdict. 


COMMISSION OF APPEALS OF NEW YORK, 
JUNE TERM, 1872. 


LAURA B. MALLORY, Respondent, 
Us. 


THE TRAVELERS’ INS. CO., or Harrrorp, Appellant.* 


Deceased took a policy of insurance on his life for the benefit of the plaintiff. At 
the time of insuring he stated that there were no circumstances which ren- 
dered him liable to accident, and that he belonged to a preferred class of risks. 
Deceased was found dead in a culvert near a railroad bridge, and showed 
—_ of violence. A post mortem examination showed that his heart was en- 

rged. 

Held, that the decision of Ellen E. Mallory vs. same, (47 N. Y., 52,) must control 
this decision. 

Held, that the exception, ‘suicide, whether felonious or otherwise, sane or in- 
sane,” may be presumed was intended to cover a suicide committed with a de- 
liberate design by a person in sound mind, and further, that the company 
should not be responsible if the insured, in an insane state, by his own act, de- 
stroyed his life by any of the means usually resorted to for the achievement of 
that purpose. 

Held, that counsel who make a motion to nonsuit must point out to the court, in 
some specific and intelligible form, some defect in the evidence showing that he 
cannot recover. If this is not done in the court below, it is too late in the 
court of last resort. 

Held, that the death being by accident, the proviso, ‘‘sane or insane,” did not 
apply. 


Appeal from the judgment of the General Term of the Supreme 
Court of the Second Judicial District, affirming a judgment entered 
upon a verdict in favor of plaintiff, and an order denying a new 
trial. 

This action was brought to recover the amount of an accidental 
policy of insurance upon the life of William S. Mallory, deceased. 


* Decision rendered June Terma, 1873. 
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Previous to and on December 38rd, 1866, the deceased was an agent 
of defendant in soliciting applications for insurance, and on that day 
he applied for and procured an accidental policy of insurance on 
his life, of $3,000, for the benefit of plaintiff, his wife, and made 
payable to her. In his application he stated that there were not 
any circumstances which rendered him peculiarly liable to accident, 
and that he belonged to the preferred class of risks. 

On the morning of June 5th, 1867, the assured was found dead in 
a millpond, near the railroad culvert, in East Bridgeport, Connect- 
icut. The water was 10 or 15 feet deep. The last time he was 
seen alive was in the morning of June 2nd, 1867.’ When found 
there was a wound on the back part of the head, about an inch 
and a half long, and cut clear to the skull. His hat disclosed marks 
of a blow, corresponding with that appearing upon his head, and 
there was blood found in the hat. A post mortem examination 
showed that his heart was enlarged. 

Deceased had had typhoid fever over 20 years before his death, 
and was then flighty, from which he had recovered at the time, and 
he had been in an insane asylum for a little over two months about 
two years before he made his application for the policy in suit, but 
was discharged cured. The policy contained a clause, in substance, 
that no claim should be made under it if the assured came to his 
death by “ suicide, whether felonious or otherwise, sane or insane.” 


J. R. Attasen, for Respondent. 
Reyyotps & Warp, for Appellant. 


Reynotps, O. 


The decision of the Court of Appeals in the case of Ellen E. Mal- 
lory vs. the same defendant, (47 N. Y., 52,) must, I think, control 
our decision in this, even if, as an original question, we should enter- 
tain any doubt of the plaintiff's right to recover. I am free to ad- 
mit that, to,my understanding, the plaintiff's case is not free from 
difficulty, but as the facts relating to the condition and the death 
of the assured are the same in both cases, we are only to follow the 
judgment pronounced in favor of the daughter in rendering our judg- 
ment in favor of the widow, if no material distinction between the 
two cases can be discovered. It is suggested that the two policies dif- 
fer in this respect : In this case, “ suicide, whether felonious or oth- 
erwise, sane or insane,” is excepted from the operation of the policy, 
while in the other case, the exception was simply against “ suicide.’ 
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The language of the exception in the present case does not appear to 
have been very happily chosen to express in concise words any defin- 
ite idea. But it may be presumed that it was intended to cover a 
suicide committed with deliberate design bya person in sound mind, 
and further, that the company should not be responsible if the as- 
sured, in an insane state, by his own act destroyed his life by any 
of the means usually resorted to for the achievement of that pur- 
ose. 

si In the case referred to, (47 N. Y., 52,) the Court of Appeals ap- 
pears to have disposed of almost all, if not quite every material 
question involved in this. 

It was held, that the cause of the death, whether by accident, or 
suicide, or otherwise, was one for the jury to determine, and upon the 
evidence the plaintiff could not have been properly nonsuited, and 
that the assured made no misrepresentations on procuring the insur- 
ance that should avoid the policy. If it wasa question we might 
properly consider, whether the case should have been submitted to 
the jury or not, it could be readily disposed of without examination 
upon well settled rules, upon the ground that no special reasons were 
assigned for granting a motion to nonsuit, Counsel who make such 
a motion at the circuit must point out to the circuit judge, in some 
specific and intelligible form, some defect in the evidence of the plain- 
tiff tending to show that he cannot recover. If any special defect in 
the present case had been pointed out, the evidence might have been 
supplied. It is a very wholesome rule of procedure, that in the trial 
of causes in courts of original jurisdiction, the attention of the judge 
should be specially called to any difficulties supposed to exist in the 
way of a recovery, and if this is not done, it is quite too late to urge 
them in the court of last resort. 

The learned judge presiding at the trial decided that there was 
no evidence of fraud or misrepresentation by the assured which would 
avoid the policy, and in this he is fully sustained by the Court of Ap- 
peals in the kindred case before cited. 

It was submitted to the jury to say whether the death was the re- 
sult of accident, from natural disease, or from suicide; and they were 
told that if from natural disease, or from suicide, whether the assured 
was sane or.insane at the time of his death, the defendants were not 
responsible. The verdict of the jury necessarily affirms the fact that 
the death was the result of accident. 

In this aspect of the case it does [not] appear material whether the 
assured was sane or insane at the time of his death, because he was i» 
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some form accidentally killed. The finding of the jury in this re- 
gard is not without evidence. : 

It is difficult to see how the wound upon the back of the head of 
the dead man could have been self-inflicted, and furthermore, if it 
was done by his drowned body floating upon sharp rocks and oyster 
shells, it is questionable whether his hat would have disclosed marks 
of a blow corresponding with that appearing upon thé head of the 
unfortunate man when his remains were taken from the water. But 
all this was for the jury. It is unquestionably true that it was in- 
cumbent upon the plaintiff to give evidence sufficient to convince the 
jury that the death was the result of accident, and this was done. 
By way of defense, the defendant was at liberty to show that the 
death resulted from natural disease or suicide. This effort, in the 
opinion of the jury, failed. It was very certainly no error to say to 
the jury that the act of suicide was against the presumption of every 
reasonable man. 

I have not specially noticed the very numerous exceptions taken 
during the trial, for as I think the principal question must be ruled 
against the defendant, they in the main are not material. 

It follows that the judgment of the Supreme Court must be 
affirmed with costs. 

All concur. 


COURT OF APPEALS OF VIRGINIA, 


DECEMBER TERM, 1872, 
Appeal from the Court of Hustings, City of Portsmouth. 


THE PORTSMOUTH INSURANCE COMPANY 
vs. 


H. G. BRINCKLEY & CO., ror THe Benerir or WM. H. 
MORRIS, JR., Apm’s or H. G. BRINCKLEY.* 


Defendant in error took a policy of insurance in the company of the plaintiff in er- 
ror, covering their stock of goods, ‘‘ consisting of such as are usually kept in a 


* Lecision rendered February 10th, 1£73. 
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grocery store.” Policy also contained clauses excepting hazardous or extra ha- 
zardous occupations, and declaring that the interest of the insured was not as- 
signable unless by the consent of the company manifested in writing, and in 
case of any transfer or termination of interest of the assured, either by sale or 
otherwise, without such consent, the policy shall be void and of no effect ; 
also, that burning-fluids should not be kept in the building. Evidence was in- 
troduced showing that burning-fluids were kept in the store, and- that the 
knowledge of this fact was constructively in the possession of the president 
and agent of the company. 


Subsequently to the issue of the policy of insurance the partnership of the in- 
surers was dissolved by the retiring of one member of the firm. 


Held, that the policy plainly excepted burning-fluids from the terms of the gene- 
ral description of the policy, and expressly prohibited them. 


Held, that a sale by one partner to another of his interest in property insured, 
where there is a clause in the policy prohibiting the sale without consent, 
avoids the policy. 


Held, that the declaration should have stated the value of the property destroyed. 


Joun Armarp, for Plaintiff in Error. 
Hotioway & Gartez, for Defendant in Error. 


WinertEzp, J. 


This is an action in the name of H. G. Brinckley & Co., who 
sued for the benefit of H. G. Brinckley against the Portsmouth 
Insurance Company. The declaration alleges that the said company 
on the 3rd of August, 1867, entered into a contract, a copy of which, 
marked “A,” is filed as part of the declaration, whereby the de- 
fendant, in consideration of fifteen dollars, did insure the plaintiff 
against loss or damage by fire to the amount of fifteen hundred dol- 
lars on their stock of goods, “ consisting of such as are usually kept 
in a grocery store, situate in a certain house” (describing it.) By 
which contract the defendant, in consideration of the said sum of fif- 
teen dollars then paid, promised, in the event of the destruction of their 
aforesaid stock by fire, to pay the plaintiff the sum of $1,500 within 
sixty days after proof of such loss, and then alleges the breach of the 
contract as follows: “And whereas, on the 30th day of November, 
1867, the aforesaid stock so insured did become entirely destroyed by 
fire, and the said defendant then, under their aforesaid contract, be- 
came indebted to the plaintiff in the sum of $1,500; nevertheless, the 
said defendant, not regarding the plain intent and meaning of their said 
contract, have not paid the plaintiff the said sum of $1,500, or any 
part of it, according to the plain intent and meaning of their said 
contract, but have refused,” ete. 

The contract, filed with the declaration as part of it, stipulates to 
insure the said H.G. Brinckley & Co. against loss or damage by 
fire to the amount of $1,500 on their stock of goods, “consisting of 
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such as are usually kept in a family grocery, the privilege being al- 
’ lowed of keeping on hand two kegs of powder, which are to be locat- 
ed conveniently for removal,” and agreed to make good to the insured 
all such loss or damage as should happen to the property insured 
within the time specified, “the said loss and damage to be according 
to the true and actual cash value of the property at the time the same 
shall happen, and to be paid within sixty days after due notice and 
proof thereof, made by the assured,” ete. The policy has a clause or 
provision in these words: “ And it is agreed and declared to be the 
true intent and meaning of the parties hereto, that in case the above 
mentioned premises shall at any time after the making, and during the 
time this policy would otherwise continue in force, be appropriated or 
used to or for the purpose of carrying on or exercising therein any 
trade, business or vocation denominated hazardous or extra hazard- 
ous, or specified in the memorandum of special rates in the terms and 
conditions annexed to this policy, or for the memorandum of special 
rates, except as herein specially provided for or hereafter agreed to 
by this corporation, in writing, to be added to and indorsed upon this 
policy, then, and from thenceforth so lung as the same shall be so ap- 
propriated, applied or used, these presents shall cease and be of no 
effect.” Also another to this effect: And it is agreed that this pol- 
icy “is made and accepted in reference to the proposals and condi- 
tions hereto annexed, which are to be used and resorted to in order 
to explain the rights and obligation of the parties hereto, in all cases 
not herein specially provided for,” and also a further provision that 
the interest of the assured in the policy was not assignable unless by 
consent of the company “ manifested in writing, and in case of any 
transfer or termination of the interest of the assured, either by sale 
or otherwise, without such consent, this policy shall from thenceforth 
be void and of no effect.” 

And under the memorandum indorsed on the policy, “ proposals for 
insuring houses, buildings, stores, ships,” etc., after specifying under 
the class as ‘‘ extra hazardous,” such trades, business and subjects as 
came under it, and subjecting them to an additional charge of 50 cents 
on 100 dollars, the following provision is indorsed: “ Gunpowder 
is expressly prohibited from being deposited, stored or kept in any 
building insured, or containing any goods or merchandise insured by 
this policy, unless by special consent in writing on this policy. All 
kinds of burning-fluids are similarly prohibited, (family use of them 
being allowed. )” 

The defendant demurred to the declaration, and the same being ar- 
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gued, was overruled by the court, and then a plea of nonassumpsit 
was put in and issue made upon it. 

On the trial the plaintiff introduced evidence tending to prove that 
the president and agent of the company came to the store of H. G. 
Brinckley & Co., (which firm was composed of H. G. Brinckley and 
James Woodward,) soliciting their insurance, and at the time there 
was conspicuously placed in their store a tin cask, such as is used for 
keeping burning-fluid in, having thereon, in painted letters, the 
words “‘ Kerosene oil ;” that the contract of insurance was made with 
the said James Woodward, and that after the policy of insurance was 
prepared, it was brought to the store by the president and agent of 
the company, and delivered to the said Woodward; that on the 30th 
of November following (and within the time covered by the policy) 
the entire stock insured thereby, valued at about $8,000, was de- 
stroyed by fire, and that notice and proof of loss and damages were 
made by the insured in conformity with the conditions annexed to 
the policy, and presented to the defendant sixty days prior to the in- 
stitution of the suit, and that the said fire was occasioned by the 
accidental ignition of a barrel of burning-fluid ; and also, that at the 
time, and before the insurance was effected, said H. G. Brinckley & 
Co. kept burning-fluid for sale, and intended at that time, and did 
thereafter keep the same for sale; that burning-fluids were usually 
kept in Portsmouth (where the plaintiffs had their store) as part of 
the stock of “a family grocery store ;” that at the time the insurance 
was effected, nothing was said in relation to the keeping of burning- 
fluid ; that the burning-fluid in the store at the time of the fire was 
astrella oil, which was considered less dangerous than kerosene oil, 
‘because less inflammable, and that after the fire the defendant did not 
object to paying the policy on the ground that Woodward had as- 
signed his interest in the stock to the other partner, (Brinckley,) and 
retired from the firm before the loss, without the consent of the com- 
pany in writing to the sale and assignment of his interest in the 
policy. 

And the defendant on its part introduced evidence to show that af- 
ter the policy was effected, and before the loss by fire, Woodward re- 
tired from the copartnership, having sold his interest in the stock in- 
sured to Brinckley, leaving Brinckley the sole owner of the stock 
in the store ; that the sale was without the consent of the defendant; 
that it had no knowledge of the sale until after the fire ; that the 
agent of the defendant did not know, at the time the policy was effect. 
ed, that Brinckley & Co. kept any kind of burning-fluid, and that 
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he understood no kind of burning-fluid was to be kept in the store, 
although nothing was said by either party about burning-fluid; that 
the astrella oil, the ignition of which caused the loss by fire, was 
first kept in the said store after effecting the said insurance, and that 
it was highly and dangerously inflammable ; that the privilege of 
keeping burning-fluids was not intended to be given by the phrase 
used in the policy, “ stock of goods, consisting of such as are usu- 
ally kept in a family grocery ;” that it was not customary for the de- 
fendant to give to parties assured the privilege of keeping burning- 
fluids, unless it was specially in words, in writing, indorsed on the 
policy, as in this case is done in relation to gunpowder. 

After this evidence was given in, the court, at the instance of the 
plaintiff’s counsel, instructed the jury that “if they believe from the 
evidence that, at the time the insurance was effected, burning-fluids 
were articles usually kept in a family grocery store, then the insured 
in said policy had permission in writing indorsed,thereon to keep 
burning-fluids ;” and then the defendant’s counsel moved the court to 
instruct the jury “that if they believed from the testimony that H. 
G. Brinckley purchased the entire interest of his co-partner in the 
stock of goods, insured before the loss by fire occurred, without the 
consent of the defendant, then the said policy was void after said 
purchase,” which the court refused to give ; and the defendant ex- 
cepted to the opinion of the court in giving the instruction asked for 
by the plaintiff, and in refusing to give that asked for by the defend- 
ant. 

2nd. The defendant then moved the court to instruct the jury “to 
disregard so much of the evidence given by the plaintiff as tended to 
show that burning-fluids were articles usually kept in a family gro- 
cery store,” upon the ground that said evidence was not admissible 
in law upon the issue, and as tending to vary and control the written 
agreement of the parties, which was refused and the defendant ex- 
cepted. 

3rd. The defendant then moved for a further instruction to the 
jury “to disregard so much of the evidence given by the plaintiff as 
tended to show that, sixty days before the institution of the suit, due 
notice of the loss and damage by fire, and proof thereof, made by 
the assured in conformity with the conditions annexed to the policy, 
were given to the defendant,” upon the ground that said evidence was 
not admissible in law upon the issue joined on the allegations of the 
plaintiff's declaration, which was likewise refused, and the defendant 
again excepted. 
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4th. After the verdict was rendered, the defendant moved the 
court to set it aside and grant a new trial, which motion was over- 
ruled, to which the defendant likewise excepted, and the facts proved 
were certified by the court, and do not differ from the facts stated in 
the evidence already recited. 

The propriety of the instruction given at the instance of the plain- 
tiff, and of the admission of the evidence mentioned in the defend- 
ant’s second bill of exceptions, depends upon the question whether, 
by the general terms, “ stock of goods consisting of such as are usu- 
ally kept in a family grocery,” used in the policy, overrode and abro- 
gated the exception of burning-fluids in the condition of the specifi- 
cation indorsed on it, that it was not to be kept without a written 
permission, to be indorsed on the policy, and that those general 
terms, notwithstanding the exception specified in the indorsement, 
was a permission in writing to keep burning-fluids (it being proved 
that it was usual to keep them as part of the stock of a family 
grocery.) 

The authorities upon this subject seem to be conflicting. In New 
York the decisions have been uniform, that where the insurance is in 
general terms on “a stock of goods such as are generally kept in 
country stores,” or ‘‘ groceries,” and the like, and a clause in the 
policy provides that it shall be void if any articles mentioned in a 
certain class of hazards annexed to the policy are kept, except as 
therein specially provided for, or to be thereafter agreed to in writing; 
nevertheless, by the use of terms by which they would be included, 
they are specially provided for in writing, and the printed clause in 
the policy prohibiting them is repugnant and void. In delivering the 
opinion of the court in Pendar vs. Kings County Fire Ins. Co., 36 N. 
Y¥., 648, (which was an insurance on a stock “such as is usually kept 
in a country store,” with a clause providing it should be void if 
articles specified as hazardous or extra hazardous were kept—among 
which were gunpowder and spirits of turpentine,) Grover, J., said : 
“The evidence showed that spirits of turpentine and gunpowder 
were usually kept in country stores. These articles are thus brought 
within the description of the policy and covered by it * * * ete, 
We have seen that in the present case the policy, properly construed, 
covered gunpowder and spirits of turpentine, and when these articles 
are insured, a printed clause prohibiting their being kept is plainly 
repugnant to the written clause insuring them, and by the authority 
of the cases, (he cited Harper vs. Albany Mutual Ins. Co., 17 N. ¥., 
194, and Harper vs. New York Ins. Co., 22 N. Y., 441,) the printed 
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clause must be governed by the written. The policy was therefore 
not void at the time of the fire by reason of keeping the spirits of 
turpentine and gunpowder. It cannot be held that the effect of the 
printed clause in the present case is to except spirits of turpentine 
and gunpowder from the general description of the property insured, 
without overruling. Harper vs. The Albany Ins. Co., and Same vs. 
The New York Ins. Co., supra. The counsel for the defendant in 
error cited a number of other cases, and some from other States, but 
as they are all to the same effect, and none of them stronger for his 
side than the one above quoted from, I do not deem it necessary to 
make any extracts from them, or refer to them more particularly. 
While on the other hand the decisions of the courts of Massachu- 
setts are as uniformly the other way, and are sustained by the courts 
cf some of the other States, as well as by the Supreme Court of the 
United States. In the Massachusetts case of Whitemarsh vs. Charter 
Oak Fire Ins. Co., 2 Allen, 581, Bigelow, C. J., said: “The policy 
declared on contained a stipulation that it should cease and be of no 
force or effect, if the assured should keep any of the articles, etc., 
denominated hazardous or extra hazardous, or included among the 
special hazards, in the memorandum annexed to the policy. It is 
admitted that oil and sulphur, which are expressly named as hazard- 
ous articles, and matches, which are deemed extra hazardous, and all 
of which subject the building and contents to an increased rate of 
premium, were kept on the premises at the time of the fire. This 
was a clear violation of the stipulation in the contract of insurance, 
and put an end to it ex vi termini. It is urged on behalf of the plain- 
tiff that the general description in the application and policy, of the 
purpose for which the building was occupied, as a provision and gro- 
cery store, gives the right by implication to keep these hazardous 
articles as a part of the stock appertaining to such a business. But 
there are two difficulties in the way of adopting such an interpreta- 
tion of the contract, which are insurmountable. In the first place, it 
militates with the clear and unambiguous terms of the agreement. 
Hazardous and extra hazardous articles are expressly prohibited, “ if 
not specially provided for ;” in the face of this language it is impos- 
sible to hold that a general description of the building, and the pur- 
pose for which it is occupied, will allow the assured to keep articles 
of a dangerous and inflammable nature, which are not necessarily 
comprehended within a fair and reasonable interpretation of the 
general words used ;” and the other cases from that State, cited by 
the counsel for the plaintiff in error, are to the same effect, as are 
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also cases in some of the other States, and in the Supreme Court of 
the United States; from one of the latter, Steinbach vs. Insurance 
Co., 13 Wallace, 183, I will quote the very terse opinion of the 
chief justice, in delivering the opinion of the court. He said: 
“The only question in this case arises upon the construction of the 
policy sued on. It contained a clause providing that fireworks, 
among other things, should be specially written in the policy, other- 
wise they were not to be covered by the insurance. It is not pre- 
tended that fireworks are included under the name of ‘ fire-crackers.’ 
But the plaintiff contends that they are included in the description 
of ‘other urticles in his line of business ? thé answer to this is, that 
the policy itself requires that fireworks shall be specially written in 
it. They are among the goods described as specially hazardous, and 
add 50 cents on the $100 to the ordinary rate of insurance. It is 
impossible to think they are described by the general terms used in 
the policy ; the insurance was at the ordinary rate. There can be no 
doubt the evidence was properly rejected.” 

Flanders, in his recent work on fire insurance, pp. 309-11, lays 
down the law in conformity to the New York decisions, 

The reason generally assigned for this is that in filling up the 
blanks in the printed forms, the parties have their attention more par- 
ticularly directed to the written matter of the instrument than the 
printed part of it, and that therefore the part in writing should pre- 
vail over the printed provisions and conditions. I cannot give the 
assent of my mind to this. If there was indeed an absolute and ir- 
reconcilable repugnance in the contract between the written and 
printed provisions, then, taking the whole contract together and con- 
sidering all its parts and provisions, it ought to be so construed as, if 
possible, to carry out the intention of the parties as gathered from the 
scope and meaning of the instrument taken together as a whole, giv- 
ing due consideration to the language used in each and all of its pro- 
visions, and the repugnancy, if any, would have to yield to their in- 
tent and meaning, ascertained by such construction, whether it was 
in the written or printed part of the instrument. 

But in fact is there any irreconcilable repugnancy in the contracts 
mentioned in the New York cases or the one under consideration, so 
that, by a fair and natural interpretation of the language used in each 
of its provisions, effect may not be given to each and all of them, and 
make it harmonize and stand together as a whole, effectual in each 
and all of its parts and provisions? I think not. 

It cannot be doubted that where terms are used of so general a 
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character, that a number of different articles or subjects might be in- 
cluded under them, that any one of the articles or subjects might be 
excepted out of the operation of the general description, and so not 
be included under it. 

The words “stock of goods consisting of such as are usually kept 
in a family grocery,” standing alone, unconnected with the policy of 
insurance, would be unmeaning so far as any contract was concerned. 
To give them any meaning they have to be read with the printed 
part of the policy. The written parts, as well as the printed parts, 
would be unmeaning by themselves, and to give them any meaning 
they have to be read and construed together, and the written words 
being inserted in the policy, they have to be combined with and con- 
sidered in reference to the printed parts to make and express the 
contract of the parties. Suppose in the policy, immediately after the 
general description of the stock to be kept in the store, there had fol- 
lowed in the printed form these words: “ except that all kinds of burn- 
ing-fluids are expressly prohibited from being kept except by special 
consent in writing;” could it be doubted that such fluids were excepted 
out of and were not covered by the terms of the general description, 
or that the exception did not operate because it was in printed words 
instead of written? I think not, and I can see no reason why they 
should not have equal effect when they are found in another part of 
the instrument and apply to the subject as aptly and plainly as if they 
followed it immediately after the clause as I have supposed. Nor is 
there any reason that I can perceive why the written part should ap- 
ply and have more effect as to one part of the printed part of the 
contract than another. When the blanks in the printed form were 
filled up in writing, and it was executed, it was one entire contract, 
composed of the written and printed words together. 

I think, therefore, that the policy itself plainly excepted burning- 
fluids from the terms of the general description of the goods to be 
kept, and expressly prohibited them. ‘ 

I think that the rule laid down by the courts of Massachusetts and 
the Supreme Court is the better law, and founded in better reason, 
and ought to be followed in preference to those of New York ; and 
therefore I am of opinion that the objections of the defendant to the 
rulings of the court below on this point, mentioned in the first and 
second bills of exceptions, were well taken. 

The next question is, did the sale and transfer, by one of the part- 
ners tv the other, of his interest in the stock of goods insured, and 
his interest in the policy, without the consent of the company, vitiate 
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the policy. Upon this question, also, the most of the decisions of the 
New York courts are in conflict with the decisions of the courts of 
the other States. And Angell, in his work on life and fire insurance, 
follows the New York cases, and lays down the rule to be (§ 197) that 
when several owners of property are jointly insured, a sale by one of 
the owners of his interest to the others is not such an alienation of 
the property as will avoid the policy, even under an express provision 
in the act incorporating the company, that if any property insured by 
it “ shall be alienated by sale or otherwise, the policy shall be void’’ 
—yet if he had conveyed to a stranger the policy would cease to 
operate as to that share at least—and the reason given is, that it is 
not, strictly speaking, an alienation but a change of interest among 
‘joint owners ; that no stranger is introduced, no addition to the 
number of the assured is made; one partner of the concern retires 
and sells his interest to the others. The company, therefore, run no 
risk of having careless or improvident persons substituted to the place 
of the original persons with whom they dealt. 

Flanders, on the contrary, pp. 428-9, lays down the rule to be, 
that where insurance is effected by partners or co-tenants, a sale of 
all his interest by one co-tenant, or by one partner to another, is with- 
in the prohibition of a policy of insurance which declares that aliena- 
tion, “by sale or otherwise,” shall forfeit the policy, and under such 
a clause against a transfer or change of title, a dissolution of the 
firm and a division of the partnership property among the partners, 
so that each is to hold his share separately and distinctly, is not 
strictly a sale of the goods, yet it operates a change of title in them 
and discharges the insurers. And Parsons, in his work on contracts, 
pp. 19 and 20, Ed. of 1864, lays it down as a general proposition, that 
a guarantee to a partnership is extinguished by a change in the firm, 
although the partnership name is’ not changed, and that this has 
been held to be the effect of such change, although the guarantee to 
the firm was expressly for advances ‘by them or either of them;’ he 
says ‘a guarantee may doubtless be a continuing contract, and be un- 
affected by a change of circumstances as to the subject matter, and also 
as to the parties for whose benefit it shall inure,’ ete.—provision may 
be made for its validity to a partnership after a change of members. 
But from what has already been said, it will be obvious that, unless 
the contract of guarantee expressly provides for these changes, their 
occurrence discharges the guarantor from his obligation.” 

And while there is some conflict in the decisions of the courts of 
New York on the subject, the decisions of the courts of the other 
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States, so far as I have been able to ascertain, have been that a sale 
by one partner to another of his interest in property assured, where 
there is a clause in the policy prohibiting a sale without consent, 
avoids the policy. It seems to me that this must be so on principle, 
which would not sanction the making or changing of a contract with- 
out the consent of each of the parties to it. In answer to this objec- 
tion, Porter, J., in Hoffman & Place vs. Etna Insurance Co., 32 N. Y., 
405, said : “The company testified their confidence in each of the 
insured by issuing a policy to them,” and that “ the only evidence of 
their confidence in either is the fact that they contracted with all, 
and the theory is rather fanciful than sound ; that they may have 
intended to conclude a bargain with rogues on the faith of a proviso 
that an honest man should be kept in the firm to watch them ; and 
that there was nothing in the case to indicate that all the insured 
were not worthy of confidence.” 

There is, I think, something more in the matter than the mere in- 
tegrity of the parties in point of honesty, and I think the learned 
judge’s answer is not altogether satisfactory or conclusive. The 
guarantor here had a right to have the care, prudence, and diligence 
of each of the parties, stimulated by his interest in the stock of 
goods, to prevent their destruction by fire. It was the duty as well 
as the interest of each of the partners, at the time the contract was 
made, to do all that was in his power to take care of the goods and 
prevent their destruction, and the defendant had a right to have the 
continuance of that joint interest and care. 

“ Generally speaking,” (says Chief Justice Marshall,) “insurances 
against fire are made in the confidence that the assured will use all 
the precautions to avoid the calamity insured against, which would 
be suggested by his interest.” Columbian Ins. Co. vs. Lawrence, 2 
Peters, 25. And Chief Justice Mansfield, in deciding a case before 
him, very truly said that parties might be induced to enter into en- 
gagements “by a confidence which they repose in the integrity, dili- 
gence, caution, and accuracy of one or two of the partners of a firm.” 
“In the nature of things,” he says, “there cannot be a partnership 
of several persons in which there are not some of the persons pos- 
sessing those qualities in a greater degree than the rest, and it may 
be that the party going out was the very party on whom the securi- 
ties relied; it would therefore be very unreasonable to hold the 
security to his contract after such change.” Weston vs. Burton, 4 
Taunt. 

The contract of assurance in the case before the court was made 
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with Woodward, the retiring partner. It is said that burning-fluids 
were kept in the store while he was a partner, and no accident oc- 
curred in consequence of it ; who can say that if he had continued 
a partner, that his diligence and prudence would not have prevented 
the accident from which the fire occurred? Upon the whole, I am 
of opinion that the sale by Woodward of his interest in the property 
insured to the plaintiff, without the consent of the company, forfeited . 
the policy, and that the court below committed an error in giving the 
instructions asked for the plaintiffs, and set out in the first bill of 
exceptions. 

As to the demurrer to the declaration, I think the declaration was 
clearly defective in not alleging the value of the property destroyed, 
or that it was of some value, and in not alleging that due notice and 
proof of the loss was given to the company sixty days before the 
suit, as required by the terms of the policy ; for this (as the plaintiff 
did not ask leave to amend) the demurrer ought to have been sus- 
tained ; an averment of this sort would have been necessary, even if 
the suit had been brought under the Act of Assembly of the 8th of 
February, 1872, ch. 79; Sessions Acts of 1871-2. This might be 
remedied by sending the case back, with leave to the plaintiff to 
amend, if the action could be maintained. But as the facts show 
that the plaintiff has no cause of action, the demurrer should be sus- 
tained, so as to make an end of the case at once. 


SUPREME COURT OF MAINE, 
MIDDLE DISTRICT, SAGADAHOO COUNTY. 


JUNE TERM, 1872. 


JOSEPH W. SPAULDING, Plaintiff, 


vs. 
NEW YORK LIFE INS. CO., Defendani.* 


There is no custom established among the insurance companies doing business in 
Maine, to pay to persons who have ceased to be agents of such companies @ 


* Decision rendered ———. 
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commission upon premiums paid upon renewals of policies procured through 
the intervention of such persons during the existence of their agency. 


In a suit brought to recover a percentage of renewal premiums, paid after plaintiff 
ceased to be agent, upon policies issued through him while acting as defendant's 
agent, the plaintiff was nonsuited ; his engagement being that of an ordinary 
agent, revocable at pleasure. 


Assumpsit on account annexed, and the general money counts to 
recover comissions on certain policies issued by defendants. These 
policies were originally obtained through the agency of plaintiff, and 
he claimed a percentage on the renewals of them after he ceased to 
be agent, though the premiums were no longer received and for- 
warded by him, but by his successor. He based his claim upon the 
rule referred to in the opinion of the court, and also upon an alleged 
custom on the part of insurance companies, doing business in this 
State, to pay a percentage to the agent through whom a risk was 
taken, so long as the policy continued in force. A default was en- 
tered, to be taken off if, upon the evidence, the court thought the suit 
not sustained, and judgment to be entered according to the legal 
rights of the parties. 

Hon. Thomas B. Reed of Portland, then Attorney General for the 
State, for plaintiff, contended, that it makes no difference that Spauld- 
ing had ceased to be agent. The contract must be construed with 
reference to the subject matter, the position of the parties and the 
usage of the business to which it relates, which really make part of 
the contract and, of course, can be proved. 2 Green’l. on Ev., § 251, 
and cases there cited ; Fisher vs. Sargent, 10 Cushb., 250 ; Bodfish vs. 
Fox, 23 Me., 90; Crocker vs. The People’s Mut. Fire Ins. Co., 8 
Cush., 79. The testimony is not introduced to override the express 
contract, but to show its real meaning, as understood by the parties, 
by showing it made with regard to custom so general in the business 
as to affect defendants with presumptive knowledge of it. Indeed, 
such knowledge is not denied by the defense. 

If he procure a substantial man to insure, who pays his annual 
premium during life, or a long term of years, the agent reaps by this 
yearly commission part of the benefit which accrues to the company 
from so valuable a risk. If the policy be allowed to expire after a 
year or two, the company loses its premium and the agent his com- 
mission thereon ; and thus both are jointly interested to secure the 
best risks on the longest lives. Hence the custom is reasonable. 
The agreement then really reads : “ten per cent. the first year, and 
five per cent. per annum thereafter during the continuance of the 
‘ policy.” The defendant’s general agent on the stand not only did 
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not deny knowledge of this usage, but by his silence confessed both 
its existence and his knowledge of it. To disregard it is to confound 
all risks together, and to put a ten years’ one on the same footing as 
that of two years, in case of revocation of agency. The company had no 
right to causelessly revoke the agency. United States vs. Jarvis, 
Davies, 274, S. C., 2 Ware’s Rep., 278. 

Heury Tullman, (formerly Attorney General,) and Charles W. Lar- 
rabee, of Bath, for defendants : 

It is an important question for this company, whether or no they 
can so discharge an agent as to be no longer liable to pay him com- 
pensation after they have ceased to claim his services, 

The plaintiff, by his agreement, was entitled only to a commission 
upon collections made and remittances sent by him; if he effected the 
original insurance, he should have a given percentage ; and only 
half as much if the policy were taken through some former agent. 

The company refusing the power of attorney, required by law, R. 
S., c. 49, § 50, his agency ceased ex necessitate. See provisions of that 
section. Shall he be paid for services rendered by another, when he 
is expressly forbidden by the company, and by the laws of the land, 
from rendering them himself? National Ins. Co. vs. Purple, 10 Al- 
len, 231. 

Every agent of a foreign insurance company has to have a license 
from the insurance commissioner to do business in Maine. Thie 
license runs for a single year, but may be renewed “on producing & 
certificate from the company that his agency is continued.” 

A refusal by the company to give the certificate is, ipso facto, a revo- 
cation of the agency. This clause of the statute, in effect, limits all 
agencies to one year, though regularly commissioned and licensed. 

To remedy this difficulty, the plaintiff attempts to prove a custom ; 
but he fails to prove anything more than certain companies choose to 
make an arrangement, such as they think for their own interest, with 
their agents. There is no proof of any such universal and controll- 
ing custom as to affect the defendants with knowledge of it and bind 
them by it. Certainly, no such custom exists between this company 
and its agents. The whole relation between them was that of em- 
ploying a man upon specified terms when they wished for his services, 
and dismissing him when they were no longer required or desired. 


Tuomas B. Resp, for Plaintiff. 
Henry Tatitman anp Cuas. W. Larraser, for Defendant. 
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Aprteton, O. J. 


This action is brought to recover commissions on premiums paid 
after the plaintiff ceased to be an agent of the defendant’s company, 
for renewals of policies issued by his procurement while he was such 
agent. 

Among the rules adopted by the company was the following, which 
was in force when the plaintiff received his appointment as agent : 

“ Rule 21. This appointment is revocable at the pleasure of the com- 
pany, and can be terminated in like manner by the agent.” 

As the agency thus created may be terminated at the pleasure of 
either party, there can be no reason for complaint whenever it is so 
terminated. The tenure by which it is holden is uncertain, and so 
recognized. Once terminated, the relation of principal and agent is. 
at an end. The duties and the authority of the agent ccase. 

The plaintiff, notwithstanding he has ceased to be an agent, claims 
to recover a percentage on renewals of policies procured by him when 
agent, by virtue of the following rule, which fixes the compensation 
of agents : 

“The commission to agents is 10 per cent. on first year’s premium, 
and five per cent. on each renewal collected and transmitted by them. 
This applies to business procured by the agent under this appoint- 
ment. Upon the collection of other premiums, (the risk being ori- 
ginally obtained by other parties,) and upon interest, the commission 
is 2} per cent.” 

The compensation on renewals is for services rendered. It is due 
“on each renewal when collected and transmitted,” and then only, 
by the terms of the rule. The agent has no right to his commission, 
save on collection and transmission of the premium. The terms of 
the rule imply the continuance of the agency. When one ceases to 
be an agent, he cannot rightfully collect, and can have nothing to 
transmit. 

The next sentence provides for the collection and transmission of 
premiums collected by an agent other than the one originally procur- 
ing policies, and it gives such agent two and a half per cent. commis- 
sious. If one who is no longer an agent can have his commissions 
on premiums collected and transmitted by another, then the com- 
pany must pay a commission of 2} per cent. to the agent collecting 
and transmitting funds, and five per cent. to one who has ceased to 
be agent, and who has neither collected nor transmitted funds. 

There can be no mistake as to the meaning of the rule. It allows 
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commissions only to the agent collecting and transmitting premiums 
paid on renewals, giving to the person procuring the original policy 
& premium twice as large as that to any other agent, by whom pre- 
miums are collected. 

The evidence entirely fails in showing any custom by which the 
detendants can be bound. Other insurance companies, with other 
rales, may have made such an allowance as the plaintiff claims, but 
that would not affect the defendants. Indeed, no proof is shown of 
the existence or recognition of any such custom as the plaintiff sets 
up on the part of the defendant company. On the contrary, Mr. 
Beers, their actuary, testifies that there was no such custom. The 
defendant’s corporation cannot, most assuredly, be bound by the 
customs of other insurance companies. Certainly not, when those 
,customs are not recognized by it, and are in the very teeth of its own 
rules. 

Default taken off. Plaintiff nonsuited. 

Walton, Danforth, Peters, Cutting, and Barrows, JJ., concurred. 
Dickerson, J., dissenting. 


Dickerson, J. 


This action is brought to recover commissions on premiums paid 
after the plaintiff ceased to be agent of the defendant company, for 
renewals of policies issued by his procurement while he was their 
agent. The decision of the case depends upon the construction to 
be given to the following rule of the company, fixing the compensa- 
tion of agents : “ The commission to agents is ten per cent. on first 
year’s premium, and five per cent. on each renewal collected and re- 
mitted by them. This applies to business procured by the agent un- 
der this appointment.” Does the right of the agent under this rule 
to commissions on renewals of policies issued by his procurement 
cease when his agency is terminated, or does it continue after such 
termination, and so long as such renewals are effected? This rule is 
to be construed with reference to the subject matter of the agency, 
the inducements of the parties to enter into the contract and the re- 
spective interests to be subserved. The business to be engaged in 
was life insurance, which, from its very nature, is continuous, extend- 
ing over an indefinite series of years, and involving numerous unfore- 
seen contingencies. A policy once issued may be renewed fifty times, 
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or not at all; whether it be the one or the other may depend, among 
other things, oftentimes, not a little upon the intelligence, energy, in- 
tegrity, and address of the agent, through whose procurement the 
policy was originally issued, and under whose special charge the busi- 
ness continues ; for these qualifications in an agent are not only 
necessary to enable him to succeed in inducing persons to become in- 
sured, but also in retaining the assured, by keeping them advised of 
the transactions and standing of the company he represents, and of 
the general practicability, the advantage, and, it may be, the duty of 
renewing their insurance. 

The value to the company of the services of an agent consists both 
in the number and amount of the policies he is able to cause to be 
underwritten, and in the number and continuity of the renewals. 
The value of the agency to the agent depends upon the same con- 
siderations. Indeed, his continuous interest in the renewals is the 
chief inducement for him to accept the agency. These identical and 
mutual advantages may fairly be presumed to have been contem- 
plated by both principal and agent when they agreed upon the con- 
tract of agency. The rate of compensation agreed upon confirms 
this view of the contract. Agents were to have commissions on re- 
newals, as well as on original policies. If the agent were not to re- 
ceive any compensation for renewals, he would not have the motive 
to procure substantial and continuously-paying persons to become 
insured, that he would if he had an interest in the renewals; and 
the company would derive correspondingly less benefit from his 
services. So, if the agent were entitled to commissions on renewals, 
and at the same time liable to lose his agency at the caprice of the 
company, without fault on his part, and with that to lose also his 
claim for commissions on renewals, the same result would follow. 

As, in general, policies lapse upon non-payment of the annual pre- 
miums, the assured are interested in making such payments promptly. 
Hence the business of collecting and remitting those sums occupies 
but little time and requires but little effort. The five per cent. com- 
missions on renewals may thus be regarded not only as compensation 
for such services, but also as part payment for the more laborious 
and difficult work of soliciting customers, and procuring the policies 
to be issued, which is so inadequately and disproportionately re- 
munerated by the commissions allowed for such service. 

The defendants recognize this principle in their rule establishing 
the compensation of agents, which allows agents double the amount 
of commissions on renewals of policies issued through their instru- 
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mentality, that it does for the same service in respect to policies pro- 
cured by other agents. This extra allowance is undoubtedly intended 
as a part compensation for the previous service of soliciting and pro- 
curing persons to become insured. The plaintiff’s claim, in fact, par- 
takes of the nature of a claim for compensation for services rendered 
while he was the defendant’s ageut. 

By ‘the contract between the parties the plaintiff would have a 
qvasi lien for commissions on the premiums paid for renewals of 
policies issued through his agency, as a part of the compensation for 
his previous services. It is obvious that such a claim could not be 
defeated or impaired by a revocation of his authority as agent. 

Taking therefore into consideration the nature of the business to 
be transacted, the interests to be subserved, and the inducements for 
the parties to enter into the contract of agency, we think that the 
plaintiff under that contract acquired a right to commissions on the 
premiums paid for the renewal of all policies underwritten at his 
instance, and that this right attaches as well to premiums paid after 
as before the termination of his agency; it appearing that his 
authority ceased without any fault on his part, and that he has ever 
been ready and desirous “to collect and remit” such premiums to 
the defendants, less his commissions. This view of the case is con- 
firmed by the usage proved to exist among life insurance companies 
in such cases. 

The statute of 1870, chap. 156, sec. 8, invoked by the defendants, 
cannot avail them. The plaintiff acquired his rights under a con- 
tract executed before that statute was passed ; and it is not compe- 
tent for the legislature to pass an act impairing pre-existing — 
In my opinion, the entry should be : 

Default to stand. Judgment for plaintiff 





DISTRICT COURT OF THE UNITED STATES, 
’ 


SOUTHERN DISTRICT OF NEW YORK. 


In roe Marrer or 
FRANK F. NEWLAND, a Bankrupt.* 


N being indebted to A for $4,000, took out a policy of life insurance for this 
amount in favor of A, and paid the premiums thereon. On being adjudged 
bankrupt, the cash surrender value of the policy was credited on the debt. On 
the estate a dividend of 20 per cent. was paid. A kept the policy alive by 
paying the premiums from her own money. N dying a short time afterward, 
A —— e whole amount of the policy, being considerably in excess of her 
credits. 


Held, that the court, in fixing the surrender value of the policy at the terms stated 
by the company, fixed it as it then stood—as a security created and upheld by 
the payment of the bankrupt’s money, and one to which he had given all the 
value it then had. 


Held, that the policy, after A commenced paying the premiums on it, was substan- 
tially a new security, and when her debts are paid from the proceeds,of the 
policy she ceases to be a creditor. 


Held, that it was only as a creditor that A had any insurable interest on the life 
of N. 


Cuantes M. Eartz,,for the Assignee. 
Joun L. Hut, for the Creditor. 


BuarcurorD, J. 


On the 16th of April, 1872, the bankrupt filed his voluntary pe- 
tition in bankruptcy, and was, on the 23rd of April, 1872, adjudged 
a bankrupt thereon. Among the debts proved against his estate was 
one by Mrs. Lucy Van Antwerp, his mother-in-law, on two promisory 
notes made by him, without interest, for money loaned to him by her 
at the dates of the notes, neither of which notes was due. The 
notes amounted to $4,000. The proof was for $3,450, the bankrupt 
having paid $550 upon the debt before his bankruptcy. On the 16th 
of April, 1870, the bankrupt took out a policy of life insurance on his 


* Decision rendered November 21st, 1873. 
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life for $4,000, payable to Mrs. Van Antwerp, as collateral security for 
such debt. He paid the premiums on such policy quarter yearly, to 
the time of filing his petition. Afterward, and to and including the 
premium for the quarter year during which the surrendered value of 
the policy was fixed, as between Mrs. Van Antwerp and the assignee 
in bankruptcy, as hereafter mentioned, the premiums on the policy 
were paid with moneys furnished for the purpose by Mrs. Van Ant- 
werp. In the schedules to the bankrupt’s petition, and in the proof 
of debt by Mrs. Van Antwerp, the fact that the policy was a collateral 
security for the debt was set forth. Prior to the making of any divi- 
dend of the assets of the estate, the assignee and Mrs. Van Antwerp, 
by agreement, submitted to this court for decision the following 
questions : 

1. Whether the assignee can require Mrs. Van Antwerp either to 
surrender the policy to him and take a dividend on all her claim, or 
to retain the policy and withdraw her proof of debt. 

2. If such election on her part cannot be required, what shall be 
taken as the value of the collateral security to be deducted from the 
debt, so as to arrive at the amount on which Mrs. Van Antwerp is to 
receive a dividend from the estate ? 

The court answered the first question in the negative, and 
decided that the value of the policy to be deducted from the debt 
must be taken at $13.13, which was the then cash value of the policy 
on a surrender of it to the life insurance company. Jn re Newland, 
7 Nat'l Bank’cy Reg., 477. The $13.13 was credited on the debt. 
After making such credit, the debt, less a rebate of interest, stood 
for a dividend at $3,208.20. On this sum a dividend of 20 per cent. 
was declared, and the amount of such dividend, $641.64, was paid to 
Mrs. Van Antwerp, March 18th, 1873. Mrs. Van Antwerp retained 
the policy and kept it alive by paying the premiums which afterwards 
became due on it. After the dividend was paid, and during the life 
of the policy, the bankrupt died. Prior to the declaring of a second 
dividend, the following questions have been certified for decision : 

1. After crediting the $13.13 upon Mrs. Van Antwerp’s debt, had 
the assignee any further estate, right, or interest in the policy, or 
has he now in the proceeds? If yea, to what extent? 

2. In case he has any such rights, is Mrs. Van Antwerp to be al- 
lowed for any, and if yea, which of the following items: (a) Rebate 
of interest, or proportion thereof, since her notes became due; (b) 
premiums furuished by her before the valuation and credit of the 
$13.13 ; (c) premiums paid by her after that. 
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3. Can she, in either case, retain the past and participate in future 
dividends, or can the assignee require her to withdraw from partici- 
pation in further dividends. 

4, If she is entitled to the whole $4,000 in the first instance, can 
she be required to return, or in any way give the assignee the 
benefit of what has been already credited upon the original debt, viz.: 
(a) the $550 ; (b) the $641.64 received by her as dividend. 

It is contended, for the creditor, that the policy is her absolute 
property, subject to no equity of redemption by any person ; that the 
value of the policy was fixed, and deducted from the debt; that 
thereby the policy became the property, with liberty to her, if she 
chose, instead of surrendering it and receiving its surrender value, 
to keep it alive by paying premiums, and receive to herself its fruits ; 
that the right of the assignee in the policy ceased, on its being so 
valued, and could not be revived by the fact that she chose to con- 
tinue to pay premiums, when it never could have been revived if she 
had chosen to surrender it and receive the $13.13; that the policy 
would have been worthless at the death of the bankrupt, had Mrs. 
Van Antwerp not paid the premiums; that she took the risk and is 
entitled to the profit of the investment, and that the question of the 
value of the policy as against the assignee is res adjudicata, and can- 
not be opened. 


{Concluded in December Number.] 





MISCELLANEOUS DEPARTMENT. 


LIABILITY OF NORTHERN LIFE INSURANCE COMPANIES 
ON SOUTHERN POLICIES LAPSED DURING THE CIVIL 
WAR. 


In the Circuit Court of the United States, for the Western District 
of Tennessee, has just been decided a very important case—W. E. 
Tait et al., heirs of Doctor Samuel Bond, deceased, vs. New York Life 
Insurance Company—which greatly concerns all life insurance com- 
panies doing business in the Southern States before the civil war. 
The case is still more interesting for the vast amount of learning and 
research which it displays, and the opinions expressed on many other 
questions respecting a life insurance policy. 

The facts, upon which the principal questions of law rest, are as 
follows: Dr. Samuel Bond, in 1854, procured a policy of insurance 
from the defendants, the New York Life Insurance Company, in the 
sum of $5,000. Dr. Bond continued to reside in the State of Ten- 
nessee till the date of his death. The policy provided that, in case 
the insured “shall not pay the said premiums on or before the several 
days hereinbefore mentioned for the payment thereof, then, and in 
every such case, the said company shall not be liable for the payment 
of the sum insured, or any part thereof, and this policy shall cease 
and determine.” The annual premiums were duly paid at maturity 
by the deceased to J. B. Kirtland, the local agent at Memphis, up to 
and including the year 1860 ; the last payment being made in Octo- 
ber of that year. (Kirtland continued to act as the agent of the com- 
pany at that point until some time in July or August, of the year 
1861, when all intercourse between the people of the State of Ten- 
nessee and those of the loyal States was cut off by the breaking out 
‘of actual hostilities ; whereupon he ceased to act further as such 
agent, and has never since acted in that capacity. On or before the 
17th of October, 1861, a tender of the premium due in that year was 
made, on behalf of the insured, to the former agent, Kirtland ; which 
tender was refused. Kirtland then had no receipts for the said pre- 
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mium, signed by the home officers of the company, in his possession. 
The officers of the company had no knowledge of the tender until 
after the death of Dr. Bond, nor did they ever communicate with 
Kirtland in reference to the same. The powers and duties of the 
agent sufficiently appear in the opinion of the court. This suit was 
brought in October, 1869, to recover the amount of the insurance, 
less the unpaid premiums. 

Mr. Justice Emmons in rendering the opinion of the court, shows 
in the first place that it' was absolutely necessary for the company, in 
order to do business in the Southern States during the war, to have 
not only the continuous active efforts of the agents, but also constant 
communication across the hostile lines. All receipts declare that no 
payment is good unless the party who claims the right to accept it 
holds an authenticated form, signed by the vice-president or secre- 
tary, which necessarily must be transmitted from the home office. 
This precaution is necessary to the prosecution of the business, and 
is so dependent upon the regular communications between the agent 
and the officers, that when the latter are interrupted, the payments, 
without an alteration in the contract, cannot be made. Should the 
company fraudulently or negligently omit to forward the annual re- 
ceipt in violation of its duty under the policy, different principles 
would apply. 

Although some of the lower courts have shown a disposition to re- 
fuse the application of old and familiar doctrines to the exigencies of 
the late contest, there does not appear to be any disposition on the 
part of the Supreme Court of the United States to relax that portion 
of the laws of war which affects the contracts and business relations 
of belligerents. Believing there is no judicial authority anywhere, to 
so far modify the law as to preserve in force this contract, the court 
holds it was abrogated the moment the insured and insurer became 
public enemies. 

The principle that contracts, the continued execution of which, 
during belligerency, is opposed to national policy, are abrogated by 
war is universally conceded. The national policy would be violated 
by the making, or the continual execution of, any contract which di- 
rectly increased the material prosperity of the enemy. Differences 
of opinion only exist in reference to the application of this rule to 
policies of insurance on the life of a public enemy, and not to the val- 
idity of the rule itself. 

The two main proportions on which this controversy turns are : 
First, is the continued execution of a life policy inconsistent with 
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political interests? Second, is the payment of the premium during 
war acondition precedent to recovery? These two question are all 
that is material to this decision. 

‘The general rule is, that all contracts and intercourse of every de- 
scription are prohibited during war; and that those agreements, the 
execution of which increases the power of the enemy, are wholly an- 
nulled, and the parties reciprocally discharged from their performance. 
This generality would include the contract before us. But exceptions 
have been created to its application, and within these it is contended 
this case comes. 

By the exceptions which are given, based upon Deniston vs. Indria, 
8 Wash. 396, and Ward vs. Smith, 7 Wall. 447, it is held that debts 
are suspended, not discharged; but this is not a debt. Where the 
consideration has been received and the obligation to pay is complete, 
no new act or volition is necessary. By suspending these, the debt 
without national injury remains. But under a policy of insurance, 
when in force, the most continuous and intimate business relations 
and intercourse are indispensable. The business of the home office, 
extending through distant States, requires constant communication 
with the agents, both while the policy is in force and also when death 
occurs, to show that the terms of the policy have been kept inviolate. 
It is simply monstrous to suppose that the loyal members of this 
great scheme are compelled by law to confide this delicate function 
to a public enemy, who is to exercise it in favor of his fellows in re- 
bellion. ; 

These forms and duties of the several members and the company 
are well understood by the parties, and constitute a part of the con- 
tract between them, and are intended to be specifically and exactly 
performed. They cannot be so performed without much intercom- 
munion across the lines. To dispense with them is to change the 
whole nature of the scheme, and involves an unprecedented and wholly 
unwatrrantable interference with the substantial terms of the agree- 
ment. 

The question now remains whether the rule which requires the 
suspension of debts, and the limitation which exempts them, is ap- 
plicable to the exigencies of the present record. Does this present a 
case analogous to a complete existing debt, or does it constitute an ex- 
ecutory contract, the continued performance of which during the war 
has so often been declared unlawful? The court claims that what is 
historically established, brings the contract before it within the rule 
which abrogates the contract. A leading, if not the most important 
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motive for the prohibition, is to prevent the increase of the material 
power of the enemy. While the whole power of the nation is exerted 
to cut off their supplies, and reduce to want and suffering the entire 
hostile nation, it would be absurd to suffer it to be counteracted by 
allowing its subjects to perform agreements which would produce or 
increase what it is endeavoring to destroy ; and this we understand 
to be the essence of the rule. 

The fact that this agreement was entered into before hostilities, is 
immaterial to the argument. A northern citizen engaged in the man- 
ufacture of any article useful to the enemy during the war, and bound 
by executory contracts, could not lawfully carry them on during hos- 
tilities. His business cannot be lawful if the products of it become 
the enemy’s property. 

A marked difference in the relations existing between enemies 
under this policy of insurance and those of ordinary debtors and 
creditors is, that in the latter obligation is full before the war. No 
new value or source of credit is placed in the hands of an enemy 
during its progress. Here, no obligation whatever exists, but a debt 
is created by much mutual activity and elections between the parties. 
A source of credit, and a power of purchase with its proceeds, is 
thus originated. A value is created, which would have had no exist- 
ence in the hostile country but for the action of one of the very 
enemies whose government has the power of seizing it. In the in- 
stance of a debt paid over to a local agent, no increased obligation, 
or value of any kind, is subordinated to the hostile State. The debt 
is equally in its power, whether in the hands of a debtor or paid over 
to the agent. The debtor only is changed, both residing in enemy’s 
territory. They are so wholly unlike in their circumstances and in 
practical, financial results, that the same rule should not be applied 
to each. 

The accident in this case, that the rebel government did, in fact, 
confiscate all debts due from loyal citizens, would render the payment 
of these premiums unlawful, even if it be conceded that, had a differ- 
ent policy been pursued, it would have been otherwise. When the 
act of an enemy creates a value which, eo instanti, passes to the ene- 
my’s treasury, that it does so is an additional reason why it is unlaw- 
ful to continue the agreement under which it took place. 

Another reason urged by the plaintiff is that the sum insured 
will not be paid till after the return of peace, and therefore will not 
furnish material aid to the enemy. But a thousand policies due 
against solvent companies are among the most certain sources of fu- 
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ture payments which could be placed in the handsof our enemies. It 
is singular that this fallacy should be reproduced after being over- 
ruled again and again in a series of judgments which hold that ma- 
rine policies are annulled by hostilities. 

In three of the English judgments hereinafter cited this argument 
was made in bar, and it was answered by the court that the obliga- 
tion was a present capital in the hands of the enemy. And it was 
upon this reason principally that the judgments were rested. The 
leading idea in all these instances is benefit to the public enemy. 

Subject-matter of insurance in case of loss is of comparatively lit- 
tle consequence. Whether the insurance be upon ships, upon mills 

‘and manufactories in the enemy’s territory, or upon the life of a non- 
combatant ; and whether the property and life is destroyed by fire, 
tempest, or the casualties of war, through raids or sieges ; the same 
sums, in precisely the same legal conditions, pass from the hands of 
loyal citizens to public enemies. It is impossible to discern, practi- 
cally or legally, the slightest difference. A recurrence again to the 
judgments in reference to maritime insurance will show that this 
whole subject is fully discussed and actually decided, and that it is 
not dictum, as it has so repeatedly been said to be. The point was 
made, that the pdlicy was not necessarily void in all instances, as the 
subject of insurance might not be captured by the government, but 
might be destroyed by the accidents of navigation ; and that al- 
though it might be impolitic to suffer the enemy to be reimbursed 
for an injury produced directly by the war, the reason did not ap- 
ply where it happened from those casualties insured against in time 
of peace. The reply was, that it was unlawful for a loyal subject 
to continue to stand guaranty for any loss or damage whatever of 
a public enemy during war; and that the policies were annulled, 
no matter what might be the cause of loss. 

And we say here as we have said in reference to another point, 
that what was lawful in a certain war might be unlawful in ano- 
ther, depending upon the policy of the government which waged 
it. Where both governments resorted to confiscation, and each 
laid waste the territory of the other, it is a mere distinction in words 
without any practical difference in actual condition, to say that a ma- 
ritime policy is annulled, and one upon inland property or upon the 
life of a non-combatant continued. 

In the leading authors and judgments which we shall examine, and 
in view of the fact that great prominence in modern criticisms has 
been given to the fact that the earlier judgments referred to contracts 
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involving international intercourse, some pains will be taken to show 
that this is not a material feature. 

This argument derives importance less from its real nature than 
from the accident that it seems to be conceded that if all agreements, 
irrespective of intercourse, are unlawful between belligerents, then 
these life policies should not be continued by payment of premiums 
during the war. 

The most full consideration of the general subject of the illegality 
of contracts between belligerents to be found in any one adjudication, 
is the opinion of Kent, chancellor, in Griswold vs. Waddington, 16 
John’s, 438. Its doctrine that all agreements made during war, and 
the continued execution of those which are executory made before, 
are unlawful, which had been repeatedly announced in anterior Fed- 
eral judgments, is reproduced in his Commentaries, Vol. I, Part L., 
Sec. III., and cited with approbation by every prominent English 
and American writer upon international law since its delivery. We 
think we may successfully challenge the citation of a single criticism 
upon its accuracy, by either author or. judge, until the recent decis- 
ions in reference to life insurance. It has been accepted as American 
common law from the day of its delivery down to the recently at- 
tempted revolution. Even upon the supposition that some portions 
of the elaborate treatise contained in his judgment were dicta, its 
conclusions have so influenced professional and judicial opinion as to 
constitute it a high authority, irrespective of the facts which pro- 
duced the judgment. See 2 Brod. and Bing., 598, per Lord Eldon, 
and 15 East., 225, per Lord Ellenborough. 

The court examines with considerable fullness the case of Gris- 
wold vs. Waddington, cited above, and reproduces its arguments and 
citations. It calls attention to the features of this judgment on ac- 
count of the recent decision of Kershaw vs. Kelby, where many of 
its doctrines, and those of similar impcrt, declared by the Circuit 
and Supreme Courts of the United States, are denied and said to be 
chiefly dicta. The court does not so read the judgment, but con- 
siders it pointedly, deciding that all contracts voluntarily made with 
an enemy during war are void for illegality, and that all such as in- 
volve the continuance of any active business relation, or of continu- 
ing responsibility for acts or losses of an enemy, are dissolved by war. 

The court, in this very learned opinion, reviews the earlier writers 
on international law, and concludes this part of the argument. Every 
elementary writer, by his analysis of judgments and his modes of 
announcement, assumes as settled law, that all contracts, save for ne- 
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cessaries and ransoms, aré illegal between enemies ; and that all the 
cases of marine insurance are but instances of the application of this 
principle. That there is anything in their nature distinguishing them 
from transactions on land, or contracts made within a hostile coun- 
try, the effects of which are to increase the resources of the hostile 
government, is nowhere hinted at. This idea is found solely in the 
few modern judgments which have upheld contracts for raising cot- 
ton in the enemy’s country, and the continuance of life policies. 

With this long line of adjudications establishing the doctrine that 
such a continuing contract, and such relations as this mutual scheme 
creates, are abrogated by war, and after the correctness of such doc- 
trine has been asserted by every elementary writer who has spoken 
upon the subject, and so often announced by the court of last resort 
which is to review our judgment, we have no doubt about our duty 
in rendering judgment against the plaintiff. We should have none, 
even though we perceived more reason and justice in the adjudica- 
tions which oppose our own. But after the most painstaking exam- 
ination of them, and after having given the cause far more consider- 
ation than our time permits to most cases, we are with much respect 
constrained to say, that neither their conclusions nor the grounds 
upon which they rest commend themselves to our judgment. Ivre- 
spective, therefore, of the points hereafter considered, we should 
deny a recovery in this case, upon the sole ground that the contract 
became unlawful, and was discharged the moment the parties became 
public enemies. 

It is a distinct ground of defense in this case that the payment of 
the premium on the day is a condition precedent, and that. irrespec- 
tive of the illegality of continuing the indemnity after hostilities, the 
performance became void by non-performance of this condition, 
Reference will be made to cases which announce the old and unques- 
tioned rule, that a condition precedent must be performed in order to 
furnish grounds for recovery under the contract, only to show that 
the circumstances relied upon to take this case out of it, attend its 
most ordinary administration. Impossibility of performance, grow- 
ing out of unanticipated exigencies, constitute no exception to its 
operation. Bliss on Life Insurance, pp. 253-274, fairly states the 
leading American and English cases, strfngently applying the doctrine 
that a payment is a condition precedent. Roberts vs. N. E. Mut. Ins. 
Co., 1 Disney, 385 ; Bergson vs. Builders Ins. Co., 38 Cal., 541 ; Nor- 
ton vs. Insurance Co., 36 Conn.; Sheridan vs. Phenix Co., 8 House 
of Lords Cases, 745. 
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It is optional with the insured whether he will continue the policy, 
and this is an additional and conclusive reason why it must be ter- 
minated by his failure to pay on that day. For those who have died, 
representatives claim compensation ; while hundreds of those who 
survive refuse to continue because they can do better by a new insur- 
ance. This company would, beyond all doubt, be quite willing to 
pay for all who are dead, if all those who survive would pay up back 
premiums, thus carrying out the scheme according to its intention 
and financial theory, and affording a fund to pay the losses In 4 
Vroom, N. J., 487 ; Catoir vs. The American Life Ins. Co., the court 
approbates the provision avoiding the policy for non-payment, and 
the rules of law applicable to it, as eminently just and necessary for 
the safety of the company and of the public which relies upon its 
solvency and punctuality. 

Some of the judgments relied upon by the plaintiff decide that if 
the war rendered the payment of premiums impossible, such a fact 
constitutes an excuse, and that a subsequent tender authorizes a re- 
covery. There are but few cases where subsequent impossibility is 
an excuse, even where it is relied upon only as a defense. And there 
is a broad difference, both at law and in equity, between protecting a 
defendant from an action for damages, and authorizing him to re- 
cover against another, where, in like circumstances, he has failed to 
perform a condition precedent on which his right of action depended. 
And still wider is the distinction where the condition is optional, the 
agreement, so far as this feature is concerned, unilateral, and the 
damages dependent upon some act to be performed at the election of 
the plaintifi Before 20 Grattan and 9 Blatchford, we know of no 
judgment or elementary book which suggested there could be re- 
covery in such case. 2 Pars. on Contracts, 672, says, no degree of 
mere hardship will satisfy the rule that the act of God rendering per- 
formance impossible is a defense. And in no case is impossibility an 
excuse, if it refer solely to the personal disability of the promisor, 
there being no natural impossibility in the thing. See ibid., 459. 
The cases which establish and apply this rule show most clearly that 
far greater effort is demanded from the promisor, than that of requir- 
ing the insured to leave the rebel region and come within the loyal 
lines, if he wishes to continue the indemnity ; and quite as clearly 
that it is no answer to say that in the accidents of his personal cir- 
cumstances he was unable to do so. The following American judg- 
wents are fully sustained by the English cases they cite and approve. 
Thompson vs. Dudley, 25 N. Y., (11 Smith,) 272 ; School District vs. 
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Daneby, 25 Conn., 530 ; Trustees vs. Bennett, 3 Dutcher, N. J., 514 ; 
19 Pick., 275, Adams vs. Nichols. In Dermot vs. Jones, 2 Wall, 1; 
Bullock vs. Dommit, 6 T. R., 650 ; Brecknock Co. vs. Pritchard, ibid., 
750; Beebe vs. Johnsou, 19 Wend., 500 ; Beal vs. Thompson, 3 B. 
& P., 420; all extreme applications of the rule are cited and ap- 
proved ; and the following remarks made by Justice Swayne: “The 
principle which controlled these cases rests upon a solid foundation 
of reason and justice. It regards the sanctity of contracts. It re- 
quires parties to do what they have agreed todo. If unexpected 
impediments lie in the way, and a loss must ensue, it leaves the loss 
where the contract places it. If the parties have made no provision 
for dispensation, the rule of law can give none.” He says that in 
such cases equity will not interfere. The fact that in this case recovery 
was had upon the common counts when the defendant had received 
and occupied the house, in no way qualifies the principles we have 
quoted from the judgment. And see Chitty on Cont., 734; 8 T. R., 
259 ; Ang. on Carriers, 294 ; 3 Burrows, 1637 ; 4 Wheat., 204 ; Co. 
Lit., 206 b.; Shep. Touch., 164; Harmony vs. Bringham, 12 N. Y., 
99 ; Oakley vs. Minturn, 11 N. Y., 25. The case before us is one at 
law, and even if, in an extreme case, equity would relieve, there can 
be no pretense that in this action an excuse can be accepted by the 
court in place of performance. The contract in this case, in the 
most unambiguous terms, declares the premiums must be paid on the 
day or the policy is void. There is no exception of difficulties or im- 
possibilities The agreement is absolute in terms; and the nature 
of the scheme and the presumed intentions of the parties leave no 
room for the slightest doubt that they mutually inéended its literal 
enforcement. It bears no possible analogy to the cases of forfeitures 
and penalties intended to secure acts and payments, where time is 
not of the essence of the contract. 

Before the recent decisions cited by the plaintiff, we find no case 
or author suggesting that a complainant in a court of equity is en- 
titled to relief where he has failed to comply with conditions prece- 
dent, whi h he was under no obligation to perform, and the contract 
was in that regard wholly unilateral. Much less have we been able 
to discover a single instance of interference where the agreement is 
in common use, and punctuality is well understood to be of its es- 
sence. The distinction between enforcing a right dependent upon con- 
ditions, and protection from penalties intended to secure collateral 
payment, we do not know to have been disregarded in any other judg- 
ments. 
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The true nature of the agreement, which we think is wholly over- 
looked in the recent judgments, is stated, and attention called to the 
fact that for a few hundred dollars the company was called on to pay 
$8,000. This would be just, if demanded in the conditions upon 
which alone it was agreed to be paid. But we submit that it would 
be alike unjust and demoralizing to the law to decree its payment by 
making in effect a new agreement for the parties. The risk which is 
run by the company is a full, meritorious, and solid consideration 
for the premiums already received. Some of these judgments speak 
as if financially this element of consideration was not known to the 
law ; or if so, only as a technicality without substantial value. None 
stand higher, or receive fuller protection, both at law and in equity. 
The lattor courts are full of illustrations of withholding relief where 
parties have had the benefit of chances. 

Time is always deemed of the essence of the contract where its 
subject varies in value, or the motives and the interests of the com- 
plainant are subject to change. Dolerent vs. Rothschild, 1 Sim & 
Streeter, 590 ; Stubbs and Sylvester, 1 Young & Coll., 94. 

If this contract were an isolated transaction between individuals, 
a court of equity would refuse to enforce it against the obligor as un- 
conscientious. See Story’s Eq. Jur., § 331, etc.; and Fry on Spe- 
cific Performance, § 203, e seg. The judgments on this subject 
ubundantly demonstrate that equity would afford no relief in the en- 
forcement of such an agreement, where the complainant for a few 
hundred dollars asked as many thousands. The contract becomes 
just and moral only when it becomes a part of a great system, and 
rests upon the average of many thousands of lives. The only ra- 
tional mode of contemplating the transaction is to consider all those 
who live in the loyal States as an aggregate, insuring all those in 
the disloyal, and to administer such a rule as would do justice gener- 
ally between the two classes. The 50 N. Y., 9 Blatchford, and 
their associate judgments, decide that the body of members who 
punctually pay shall remain liable to such portion of those who do 
not pay, as happen to die within the period of suspended payments, 
while they have not a farthing of claim on that great mass of other 
delinquents who outlive this period, und refuse to pay their premiums 
after the war. The financial consequence is identical with that which 
would result from a deliberate selection and insurance by the officers 
of the company, of a given number of lives which they knew would 
terminate within five years, and a rejection of a still larger number 
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which it was known would pay premiums for an indefinitely longer 
period. 

The entire scheme depends upon the assumption of what is known 
to be true, that a small number only would die within a short period, 
while the far greater portion will live and pay premiums to a compa- 
ratively advanced age. The modern judgments cut the scheme in 
two, and say to all those who are public enemies, “ None of you need 
pay your premiums as provided in the contract, but those who hap- 
pen to die are entitled to the full sum insured, deducting the unpaid 
premiums, while not one of your fellow enemies is compelled to 
contribute a dollar for this purpose. The money shall be paid by 
loyal citizens alone.” The disastrous effects of such a rule of law 
upon a mutual insurance company, and the vital importance to them 
of the prompt payment of premiums by all for whom they stand guar- 
anty, will appear by a simple statement. Out of a given number of 
insured persons, statistics show that there will be on an average a 
certain proportionate number of deaths each year ; and in a mutual 
scheme the premiums to be paid each year by the whole number in- 
sured are fixed at such an amount as will make their sum total just 
sufficient to meet the losses arising from the average deaths during 
the year, and to provide for unforeseen fluctuations of the law of 
average and other contingencies, including necessary expenses. If 
time were thus held not to be of the essence of these unilateral life 
insurance contracts, it is difficult to see how a mutual company can 
escape ultimate if not speedy bankruptcy. No one knowing such to 
be the law would pay a single premium after the first, but would sus- 
pend ; and if he chanced to die within the time when the amount as- 
sured to him would exceed that of his unpaid premium, his repre- 
sentatives would demand that excess ; otherwise he would drop the 
policy, thus securing to himself all the benefit of his chances of 
death, while the company have no benefit of his chances of life after 
the first year. There is but little significance in a name; but our own 
idea of the result of such a rule of law is expressed by calling it 
rank injustice rather than the beneficent and kindly interference of 
a court of equity to prevent wrong. We have no doubt that were 
this a bill in equity seeking relief from the consequences of the im- 
pediments created by the war, as possibly it may be claimed to be, no 
relief could be given. For a greater reason must judgment be de- 
nied in this action at law. 

The most extraordinary feature of the opinion in 9 Blatch., Hamil- 
ton vs. Ins. Co., and affording a remarkable illustration of the liber- 
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ties which learned judges will take with fixed rules of law when they 
stand in the way of what they deem the merits of a just cause, is that 
part which attempts to answer the forcible objection, that the contin- 
uance of an agency to receive premiums became unlawful for the 
reason that the instant he received them they were, by operation of 
the local law, confiscated by the rebel government. With much spirit 
of expression he declares this is no objection at all, because the agent 
could refuse the tender, and thus prevent the creation of a debt which 
the rebel government could seize. The opinion concedes that all 
agencies, the duties of which cannot be performed without a violation 
of political duty, are abrogated. When pressed with the fact that the 
duties of this one came pointedly within the principle, and asked to 
apply it in justification of its discontinuance, he replies: We will 
continue the agency, but avoid its illegality by a suspension of its 
functions. This is no distortion of the position, but almost its literal 
reproduction. The mind which was forced to resort to such an an- 
swer must have been close to the line which separates its judgment 
from our own. And this, too, is said in an opinion which holds the 
removal of the agency a fraud which estops the corporation to deny 
its continuance. 

We are unable to appreciate the argumentative effect which the 
opinion imputes to the facts that a local statute demanded an agency, 
and that the policy constituted a Virginia contract; although these fea- 
tures seem to constitute leading reasons for giving judgment for the 
plaintiff. If the continuance of the contract is against public policy, 
it is wholly immaterial which it was made. If the functions of the 
agent could not be lawfully exercised, it is of no consequence that he 
was originally appointed by the compulsion of the statute. It seems 
to us that the only important inquiry, viz, “ Are the substantial re- 
lations existing between the parties such as war dissolves?” is over- 
looked. 

Judgment must be rendered for the defendant with costs. 


BOSTON A YEAR AFTER THE FIRE. 


The anniversary of the great fire in Boston, on the 8th of Novem- 
ber, was an occasion of celebration by the city officials. The time 
which has elapsed since that great disaster has enabled the public to 
estimate the losses sustained, and to form some idea of the future 
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appearance of the burnt district. When the people came to figure 
up their losses, it was found that 776 buildings had been destroyed, 
that some of the richest and finest business streets were annihilated, 
and the total loss incurred was not less than $75,000,000. In one year 
after the catastrophe, the majority of these buildings are replaced by 
larger and better structures, the streets have been widened and im- 
proved, and the valuation of the city has greatly increased. While 
the city has been subjected to a great expense in making improve- 
ments in the burnt district, the other improvements, commenced be- 
fore the fire, have been prosecuted with unabated vigor ; and the 
poor among the sufferers were wholly sustained by home charity. 

In regard to the quality of the buildings, in spite of all which has 
been said and written against them, the fact is very evident that, as 
a class, they are much better and safer than before. They are built 
in a more substantial manner, and of more enduring material. Al- 
though there are as yet no absolutely fire proof buildings erected, 
several are contemplated, which will be used for banking and insur- 
ance purposes, and will be thoroughly fire proof, without regard to 
cost. Among these will be the three great life insurance buildings, 
erected on Milk Street—those of the Mutual Life and Equitable 
Life Insurance Companies of New York, and the New England Ma- 
tual Life of Boston. 

The style of architecture is also greatly improved, and many who 
have had ample opportunity of judging declare that “ Better Boston” 
shows a larger collection of beautiful buildings than any other city 
in the country. The Mansard roof has not been abandoned, but, 
composed of iron and brick with slate and metal finish, they are re- 
garded as quite as safe as flat roof. The materials used in the erec- 
tion of these buildings present a great variety. A majority of them 
have stone fronts while many of them are of brick and iron, while 
the great variety of style and the rich designs in architecture will 
produce some of the finest results ever seen in this country. 

The prompt settlement of the insurance losses has had something 
to do with the rapid rebuilding of the city. Of the fifty-six millions 
of insurance within the limits of the fire, about sixty-six per cent. has 
been paid. The list of the losses of fifty-two Massachusetts companies 
amounts to nearly $35,500,000 and their assets to $23,500,000, show- 
ing a deficit of about 34 per cent. The Massachusetts companies 
have all taken advantage of the provisions of the General Insurance 
Law, passed at the special session of the Legislature in 1872. leven 
of these have been reorganized with a slight change of name from 
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those which went into the hands of the receivers. 
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Among the prom- 


inent measures effected by the Legislature at the extra session, were 
those relating to the standard form of an insurance policy, the Gen- 
eral Insurance Law, and the limitation of fire risks in cities. 


MISCELLANEOUS. 


—_———_———— 
THE COLVOCORESSES CASE. 


As already stated, the most important 
case expected to come before the Supe- 
rior Court of Litchfield, Conn., at the 
November term, is that of the Colvoco- 
resses estate against the Phoenix Mutual 
Life Insurance Company of Hartford, 
for the payment of two policies of $10,- 
000 each in that company, held by Cap- 
tain Colvocoresses. An eminent array 
of counsel will appear on either side in 
this case, including for the estate Gov. 
Ingersoll, of New Haven, and the Wood- 
ruff Brothers and E. A. Seymour, of 
Litchfield ; for the company, Hon. R. 
D. Hubbard, of Hartford; Judge Mc- 
Curdy, of Lyme ; Judge Foster, of Bos- 
ton, and H. B. Graves, of Litchfield. 
Of the plans of the defense, the Hart- 
ford Post speaks as follows : ‘‘ The coun- 
sel for the defense have been hard at 
work for some months, preparing the 
evidence to make good their claim that 
Captain Colvocoresses committed sui- 
cide. They rely, of course, entirely 
upon circumstantial evidence, but have 
prepared a strong case. They will 
claim that the company should not be 
compelled to pay the money, inasmuch 
as the insurance was obtained with a 
fraudulent design, namely, that of se- 
curing the money for his family by com- 
mitting suicide. They have an immense 
amount of evidence substantiating this 
claim, but rely principally on two facts : 


First, that he had no means of carrying 
+that is, paying, the premium on $175,- 
000, (the total of his insurance, ) and, in 
fact, had never paid but a small portion 
of the amount due. To this it is ex- 
pected that the plaintiffs will say that 
he, Captain Colvocoresses, had money, 
and, in fact, when he was murdered he 
was going to New York to deposit some 
bonds with J. J. Cisco & Co. They 
claim that a memorandum which Cap- 
tain Colvocoresses had, showed that he 
had these bonds, Just here the counsel 
for the company expect to put in their 
strongest evidence, taking the plaintiffs 
upon their own ground. It appears that 
upon the memorandum made by the 
Captain, was a minute of a certain 
amount of Connecticut Valley Railroad 
bonds, twelve in all, which he claimed 
to have. The counsel for the defense, 
taking this memorandum, have worked 
upon it, and with the most remarkable 
results. It is said that they have traced 
every bond, from the time it left the 
office of the railroad company up to its 
present holder, and are armed with de- 
positions in every case. They claim 
that they will show, after a few more de- 
positions are concluded, which are now 
being taken in Washington, a complete 
history of every bond, from No. 1 up to 
the highest number issued, and that not 
one of these Connecticut Valley bonds 
ever found its way into Captain Colvo- 
coresses’ possession at any time. Forti- 
fied with this remarkable testimony, in 
opposition to the plaintiff's claim, the 
defense expect to prove, from inference, 
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that there cannot be the slightest doubt 
but that a suicide was committed by 
Captain Colvocoresses for the purpose of 
securing to his family his immense in- 
surance, Should they succeed in estab- 
lishing a complete history of all the 
Connecticut Valley bonds, and show 
that none of them ever got into Captain 
Colvocoresses’ hands, because they were 
in some one else’s, they will have brought 
out one of the most remarkable pieces 
of evidence ever known. The case will 
be begun at this term of court, if the 
depositions can all be obtained, other- 
wise it will have to wait. The suit has 
already cost the defense a large sum of 
money, as the taking of so many depo- 
sitions involves much time and expense, 
but as this is a test case the other com- 
panies will share with the Phoenix the 
expense. The case excites much inter- 
est among insurance men all over the 
country.” 


UNDERGROUND INSURANCE IN CON- 
NECTICUT. 


The New Haven Register gives the fol- 
lowing particulars concerning the pend- 
ing interesting case under the insurance 
law of the State : 

‘¢ The insurance laws of this State re- 
quire that foreign fire insurance com- 
panies, before being permitted to trans- 
act. business here, must prove their capi- 
tal to be at least $150,000, and must also 
deposit a certain sum for the special 
protection of the imhabitants of Con- 
necticut insuring with them. Further- 
more, heavy penalties are imposed on 
those who undertake to act as agents 
for such foreign companies, without 
having first procured a license from the 
Insurance Commissioner, which license 
will only be granted on due proof that 
the respective companies have fully 
complied with the statutory provisions 
regarding fire insurance. 

‘‘ For some time past, parties interested 
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suspected that transactions in violation 
of the above regulations were being 
carried on here in New Haven. The In- 
surance Commissioner being informed 
of this, proper steps were taken to as- 
certain whether these suspicions were 
well founded, and it soon became evi- 
dent that the Hibernia Mutual Fire In- 
surance Company, of Newark, New Jer- 
sey, was secretly carrying on business in 
this State, without possessing the re- 
quisite amount of capital, and without 
having in any manner met the pro- 
visions of our insurance laws. It was 
also found that Mr. Daniel Healy of this 
city had been active in facilitating the 
business of that company with our citi- 
zens, and it was deemed best, in order 
to stop these illegitimate transactions, 
to proceed against him. 

“Messrs. M. F. Tyler and Charles F. 
Bollmann, who were retained as counsel, 
thereupon instituted legal proceedings 
against Mr. Healy for violations of the 
statute of 1871, regarding agents for for- 
eign fire insurance companies. The 
suit being the first one of this character 
ever brought in this State, it will not 
fail to be of interest to the insuring pub- 
lic. We understand Mr. Healy claims 
not to have offended against the letter 
of the law, as he is not a regularly au- 
thorized agent of the Hibernia Mutnal 
Fire Insurance Company, and that he 
has only accommodated his friends and 
recommended them to insure in that 
company. On the other side, part of 
this is admitted ; but it is maintained 
that,Mr. Healy’s doings were still suffi- 
cient to expose him to the penalty of 
the statute. The trial of the suit will 
take place some time this month.” 


ANDERTON ef al. vs. HOME INSURANCE 
COMPANY OF NEW YORK. 


[The following case, tried at Liverpool, 
England, on the 23rd of August last, be- 
fore Mr. Justice Quain and a special jury, 
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involves the question, whether the exten- 
sive alteration of a building without no- 
tice to the company vitiates the policy :] 

The plaintiffs are the trustees of the 
mortgagees of the Hyde Chymical Com- 
pany, formerly a manure company, but 
now carrying on the business of the dis- 
tillation of gas tar, and the manufacture 
of naphtha, creosote, carbolic acid, and 
other products of tar, and they brought 
this action on a policy of insurance is- 
sued by the defendants to them, insur- 
ing their premises against fire, to the 
amount of £3,000, in respect of the 
destruction of their works by fire on the 
4th of November, 1872. The plaintiffs 
first endeavored to insure with the York- 
shire Insurance Company, but that com- 
pany declined the risk, and they then 
got into negotiation with the English 
Insurance Company, and after the works 
had been surveyed by that company’s 
surveyor, an insurance was effected for 
£3,000, at a premium of about £1 3s. 6d. 
per cent. In the course of 1870 the 
business of the English company was 
transferred to the defendants, and at 
Lady-day, 1871, the policy was granted 
upon the old terms, and without holding 
another survey, upon the renewal of 
which, in 1872, the present action was 
brought. The same agent negotiated 
and received the premiums upon these 
different policies, and earned his com- 
mission in respect of them. The policy 
contained a condition to the effect that 
any alteration made in the property in- 
sured after the insurance whereby the 
risk was increased, without the consent 
of the company indorsed upon the poli- 
cy, should avuid it, and upon this con- 
dition the case turned. At the time of 
the first policy with the defendants’ 
company, Lady-day, 1871, and until 
March, 1872, the works contained only 
four stills for distilling the tar, and there 
were no ‘‘coolers” to receive the pitch 
which resulted from the process, but it 
was run straight off through pipes into 
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the pitch pits prepared to receive it: 
There was also a shed in which no pro- 
cess of ‘manufacture was carried on, but 
which was used merely as a warehouse 
of combustible materials. In the inter- 
val between March, 1872, and Novem- 
ber, the date of the fire, in anticipation 
of larger manufacturing requirements in 
the winter, by reason of having got the 
contract with the Corporation of Man- 
chester for the whole of its gas tar, the 
distillation of which would, the plain- 
tiffs stated, commence in the winter, the 
shed was pulled down, and six new stills 
were erected on the site of it, and a 
closed iron tank, termed a ‘‘cooler,” 
was provided, both in connection with 
the four old stills’and the six new ones, 
for the purpose of avoiding the nuisance 
—and the plaintiff said the danger— 
of the hot pitch being exposed to th 
open air, and giving out vapors in run- 
ning from the stills to the pi's. The 
plaintiffs’ case was that although these 
alterations and additions were made be- 
fore the date of the fire, and without 
notice to the company, they did not in- 
crease the risk, because only the old 
number of stills—namely, four, were at 
work at one time, and the effect of the 
‘**coolers” was to diminish rather than 
increase the danger. Besides the evi- 
dence of Mr. Anderton and of the sec- 
retary to the plaintiffs’ company, two 
agents of the Yorkshire Insurance Com- 
pany stated that in their opinion the 
risk was not increased, and that they 
would have insured the premises upon 
the old premium, notwithstanding the 
alterations. The origin of the fire was 
said to have been the negligence of a 
workman in lighting the tow (which, 
steeped in creosote, is wrapped round 
the taps, through which the pitch has to 
be run, and is set fire to in order to keep 
the pipe heated and the pitch liquid, ) 
on the tap of one of the stills while the 
pitch was running from a neighboring 
still, and fire was thus communicated to 
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the vapors from the running pitch, 


which exploded and spread fire over the: 


whole of the works. The defendants’ 
case was that the addition to the num- 
ber of stills was not only made with a 
view to the increase of business, but 
that it had already produced that result, 
as was shown by the plaintiffs’ own re- 
turns of the business done in their an- 
swers to interrogatories, and with the 
increase of business necessarily that of 
risk. Moreover, it was said that the 
origin of the fire was not the negligence 
of a workman, as alleged by the plain- 
tiffs, but the direct explosion of the va- 
pors confined in one of the coolers, in 
consequence of their becoming mixed 
with air finding its way through a leak, 
by means of which a great surface of 
boiling pitch was set on fire, and the 
instant destruction of the works resulted. 
On the conclusion of the speech of the 
learned cc :nsel for the defendants, the 
jury stated that they had made up their 
minds in favor of his clients, and there 
was, therefore, a verdict for the defend- 
ants. 


FEES FOR RECEIVERS OE THE BOSTON 
COMPANIES, 


Several of the Boston insurance com- 
panies which were forced to suspend 
and were placed in the hands of receivers 
soon after the great fire, are ready to 
settle with their policy-holders, but are 
delayed until the question of pay of the 
receivers is settled by the Supreme 
Court. In the case of the North Ameri- 
can Insurance Company the receivers 
sent in a bill of $20,000 and asked to 
have it allowed. After a hearing on the 
case, the amount was averred to be re- 
duced to $12,000. 


PHOTOGRAPHS AND LIFE ASSURANCE. 


Tn an action recently tried in Phila- 
delphia against an insurance company, 
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to recover the amount of a policy, a 
photograph of the deceased was intro- 
duced as evidence of her apparently 
bodily condition at the time the insur- 
ance was effected. It was proved that 
the photograph was a truthful represen- 
tation of her as she appeared at that 
time. Ona motion for a new trial the 
court said : ‘‘ We think that the photo- 
graph, thus proved and verified by wit- 
nesses who saw the original at a period 
approximating so nearly the date of the 
contract of insurance, was competent to 
go to the jury as evidence of her appa- 
rent bodily condition at that time. If it 
was competent for witnesses to portray 
her physical appearance to the jury by 
words, it is difficult to assign any good 
reason why the same might not be done 
by a picture, recognized and proved by 
her friends to be a truthful and correct 
representation of her person.” 


——+>—— 
BOOK NOTICES. 


Husetz’s Leaat Directory. G. H. 
Hubbell & Co., 17 Nassau St. Price $4. 

This is a work of great value to law- 
yers and business men, as a glance at 
its contents will show. Among the 
principal topics treated in this volume 
are the laws of the several States and 
Territories relating to the collection of 
debts, giving a copious digest of the 
statutes on this subject,and filling more 
than two hundred and seventy pages of 
fine type. This is prepared by well- 
mown lawyers in each State, and is 
probably the most important subject in 
the book. Then follows an extended 
list of registers in bankruptcy, and 
United States Commissioners’ terms, 
and officials of the United States Circuit 
and District Courts, court calendars for 
the different States, and a list of up- 
ward of three thousand of the most re- 
liable attorneys in the Union. This work 
appears to be invaluable to large busi- 
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ness firms and corporations having their 
agencies scattered over the country, es- 
pecially where extensive collections are 
to be made, and it seems to us that no 
well furnished law library or prominent 
business house can afford to be without 
it. 


ITEMS. 


—The State Attorney of New York re- 
cently applied to Judge Fancher, of the 
Supreme Court of the State, to enjoin or 
dissolve the New York Plate Glass Com- 
pany, on the ground that having been 
otganized under the manufacturing act, 
it had exceeded the powers thus con- 
ferred by insuring against breakage of 
plate glass : and by so doing, it violated 
and evaded the law which compels in- 
surance companies to make a deposit at 
Albany as security against loss to policy- 
holders. Judge Fancher denied the 
motion. 


—In the matter of State legislation 
upon the subject of regulating the sale 
of kerosene and other combustible illu- 
minators, the New York State Board of 
Fire Underwriters is moving with ener- 
gy, and has circulated extensively among 
agents and others a form of petition for 
them to obtain signatures to, praying 
the Legislature, in view of the great de- 
struction to life and property resulting 
from the sale and use of light oils or 
burning fluids of less specific gravity 
than the legal standard, viz., 110°, to 
enact such a stringent law prohibiting 
the sale or use of such dangerous com- 
pounds with so severe a penalty for its 
violation as to effectually prevent their 
use in this State in future. 


~The United States District Court 
for the Western District of Wisconsin, 
in the matter of the proposed bridge 
across the Mississippi River, has rendered 
an opinion sustaining the views of At- 
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torney General Williams aos to the au- 
thority of Congress to pass laws upon 
the subject of bridges over te Missis- 
sippi River, and the conferring upon the 
Secretary of War exclusive jurisdiction 
to approve or disapprove of the location 
of such bridges, and as to the conclusive- 
ness of his action.— Legal Chronicle. 


—The Hercules Life, of New York 
city, now in process of liquidation, 
seems to have labors more in number 
and more arduous than its namesake of 
ald. The most recent lawsuit in which 
it is engaged is the one between the re- 
ceiver and the general creditors. It ap- 
pears that when the receiver took pos- 
session of the company last July, there 
was about $80,000 assets in the Insur- 
ance Department at Albany to secure 
the policvy-holders; subsequently, by or- 
der of the court, he reinsured the out- 
standing risks, and, after paying the re- 
insurance, there was found to be suffi- 
cient assets left to pay the death-claims 
in full, provided they should be ad- 
judged to have a preference over other 
creditors. This suit will be brought for 
trial before the Supreme Court of the 
city of New York, sometime in Februa- 
ry next. 


—Hon. P. Emory Aldrich, of Wor- 
cester, has been appointed judge of the 
Superior Court of Massachusetts, vice 
Devans promoted to the Supreme Court. 


-—The late Hon. William M. Meredith, 
of Philadelphia, after a life of successful 
practice at ihe bar, left an estate valued 
at $100,000. 


—Chief Justice Ripley, of Minnesota, 
who was recently stricken with paraly- 
sis, is slowly improving in health, and 
his attendants entertain hopes of his re- 
covery. 


—The fall term of the Union Law 
School of Chicago and Northwestern 
Universities, commenced on the 6th 
November. 





